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September 23, 2014 


Darlyn B, Adams, CPPO, CPPB 
Procurement Officer 
Horry County School District 
335 Four Mile Rd. 

Conway, SC 29526 

Re: Opinion Letter for Horry County School District Procurement Code 

Dear Ms. Adams: 


I am writing in response to your request dated August 29, 2014, for a written opinion regarding your 
district’s proposed procurement code and regulations. 


On March 4, 2014, Horry County School District requested that we approve a local vendor preference in 
lieu of the resident vendor preference appearing in the current version of our model school district 
procurement code, a preference drafted to be virtually identical to the resident vendor preference established 
by S.C. Code Section 11-35-1524. By letter dated April I 1, 2014 (attached), we notified the District that we 
did not find the local vendor preference requested to be substantially similar with the State’s Consolidated 
Procurement Code, Several months later, on August 29, 2014, the District again submitted a draft 
procurement code using the exact same language for a local vendor preference submitted in March, only this 
time the local vendor preference was offered as a supplement to the model code’s resident vendor 
preference. We Find no material differences in these requests. The written determination previously 
provided to the District in our letter dated April II, 2014 remains unchanged. Simply stated, the State’s 
Consolidated Procurement Code Has no parallel for a local vendor preference or for removing the State 
Code's resident vendor preference. 



c:v Dr, Cindy Elsberry, Superintendent of Schools 
John K, Gardner, Chief Financial Officer 
Delbert H Singleton, Jr., Division Director 
John St. C. White, Interim Materials Management Officer 

Attachment 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Cc: 

Subject: 


Keith R. Powell 

Tuesday, October 14, 2014 3:25 PM 
Brent Jeffcoat 
Kenneth L. Childs 
RE: Horry 


I have not 


Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 

NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material, if you receive this message in error, please 
notify us by telephone as listed above immediately. 


From: Brent Jeffcoat fmailto:bieffcoat@popezeiqler.com1 

Sent: Tuesday, October 14, 2014 3:03 PM 

To: Keith R. Powell 

Cc: Kenneth L. Childs 

Subject: Horry 

Have you been contacted in the last few days about construction plans? 

Brent Jeffcoat (980)225-1125 Charlotte 

Pope Zeigler, LLC (803)354-4919 Columbia 

bieffcoat@popezeigler.com (803)422-6579 Cell 

Ally Center 8th Floor 
440 South Church Street 
Charlotte, NC 28202 


1411 Gervais Street, Suite 300 
P.O, Box 11509 
Columbia, SC 29211 


1 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Subject: 


Keith R. Powell 

Monday, November 10, 2014 1:44 PM 

William F. Halligan 

hcsd 


http://horrvcountyschools,eranicus.com/GeneratedARendaViewer.php7view id-2&clip id=132 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.chllds-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 


1 
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Horry County Board of Education 



Board Meeting 
Monday, October 27, 2014 

Location: District Office - 335 Four Mile Road, Conway, SC 
Board Dinner - 5:00 p.m., Room C-107 

1. Opening October 27, 2014 at 6:00 p.m. - Call to Order 

A. Invocation, Pledge of Allegiance - Myrtle Beach High School Navy JROTC 

B. Approval of Agenda 

As required by SC Law 30-4-80, local news media were informed of the 
date, time, place, and agenda of this meeting. Copies of the agenda were 
posted at the district office and distributed to schools for posting. 

C. Approval of Minutes (October 13, 2014. October 20. 2014) 

October 13. 2014 Minutes ^ 

October 20. 2014 Minutes t: -a 


2. Public Comments 

3. Recognitions 

- National Blue Ribbon School - Socastee Elementary 

4. Committee of the Whole 


A. Facilities 

1. Energy Efficient Proposal Information - Mr. James 

2. Capital Finance Plan and Timelines - Mr. Gardner 
Capital Plan Summary ;:; 'a 

3. Energy Positive Design - Mr. DeFeo 
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Consent Agenda 
































Faith-Based Cabinet & Closing the Achievement Gap Agenda 
Operational Expectations 3 - Treatment of Stakeholders REVISED ^ 

C. Monitoring Report: Operational Expectations 6 - Financial Administration 
Operational Expectations 6 - Financial Administration REVISED 

D. Monitoring Report: Results 8 - Perception of Stakeholders 

2014 District Survey Graphs 

Results 8 -Perception of Stakeholders ^ 

E. Monitoring Report: Operational Expectations 10 - Instructional Program 
Operational Expectations 10 - Instructional Program ^ 

F. Education Fund Distribution for District 5 

) 

Education Fund Distribution AAF - D5 

9. Executive Session for the Evaluation of the Superintendent 

10. Adjournment 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Cc: 


Subject: 

Attachments: 


Robbie Ferris <RFerris@sfla.biz> 

Friday, October 23, 2015 2:47 PM 
Ara Heinz 

rmaxey@horrycountyschools.net; jgardner@horrycountyschools.net; 
joedefeo@horrycountyschools.net; davidcox@horrycountyschools.net; Kenneth L. 
Childs; Keith R. Powell; Aaron Thomas (athomas@metconus.com) 

RE: RFP 1415-91 Negotiation Status 

Heinz, Ara L01 re respone to 10-21-15 email, 10-23-15.pdf 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Ms. Heinz, 

Please find attached our response to your below Wednesday, October 21, 2015 email. 
Best Regards, 



Robert W. Ferris, AIA, REFP, LEED AP 

CEO/President 

333 Fayetteville Street, Suite 225 

Raleigh, NC 27601 

Cell: 919.610.2251 

Fax: 919.573.6355 

rferris@sfLa.biz 

www.sfla.biz 


From: Ara Heinz fmailto:AHeinz@horrvcountvschools.netl 
Sent: Wednesday, October 21, 2015 5:42 PM 
To: Robbie Ferris; Robbie Ferris 
Cc: Danielle Davis 

Subject: RFP 1415-91 Negotiation Status 
Importance: High 

Mr. Ferris, 

The motion approved by the Horry County Board of Education at its October 12, 2015 meeting authorized "contract 
negotiations for each project in rank order." The procedure for this is set forth in Article IV.A.9.h of the HCS 
Procurement Code. 

Since the price negotiations with Firstfloor Energy Positive, LLC on Tuesday, October 20, 2015, did not result in a price 
within the Board-approved budgets for each of the five schools, the District will be conducting negotiations with the 
second ranked entity. 


l 
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We will notify you at a later time, but as soon as possible, concerning further negotiations or procedures under HCS 
Procurement Code Article IV.A.9.h. Please contact me if you have any questions about this process. 

Regards, 

Ard/ 


Ara Heinz | Procurement Services! ®P: 843/488-6930 
Horry County Schools | 335 Four Mile Rd. | Conway, SC 29526 
Website: ibocu reircHit.horrycnuntysrhools.net 

y Cewsy 
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October 23, 2015 


VIA EMAIL ONLY 
Ara Heinz 

Procurement Services 
Horry County Schools 
335 Four Mile Road 
Conway, SC 29526 

Re: RFP 1415-91 Negotiation Status 

Dear Ms. Heinz: 

I am writing in response to your email dated October 21, 2015 in which you informed 
Firstfloor Energy Positive, LLC the Horry County School District will be conducting 
negotiations with the “second ranked entity” in this proposal negotiation process. We are not 
aware of any deficiencies in our proposal and are unclear as to the District’s decision to begin 
negotiations with another entity. We have concerns this has not been a good faith 
negotiation process because we were never told during our negotiations our proposal needed 
to be within the “board approved budget's” as stated in your email. Further, based on the 
October 12, 2015 presentation by your financial advisor, Brian Nurick, it was our 
understanding the board intended to increase the budget at their next meeting. In order to 
resolve any misunderstanding, we believe it is important to explain and highlight the 
following regarding our proposal: 

1. To our knowledge, we are the only entity to have submitted a qualified proposal. 

2. To our knowledge, we are the only entity that can meet and deliver on all of the 
specifications required in the RFP under the South Carolina procurement law. 

3. Based on conversations with our bonding company, we believe we are the only 
team that will guarantee via performance bond that our buildings will generate 
more onsite power than the school buildings will consume. 

4. To our knowledge, we are the only team that agreed to meet the schedule 
requirements outlined in the RFP. 

5. Our design is Ashrae 189.1 compliant. 

6. Our team is the only team that has designed, built, and operated energy positive 
schools in the United States. 

7. We exceeded the requirements of the concept design by including much needed 
spaces such as a main lobby area, an office for the attendance clerk, reconfiguring 
classrooms to include natural light by way of outside windows, and a number of 
other essential spaces that were previously not listed. 

Following our meeting this week, it was our understanding you would be taking the 
information from our meeting back to the board and there were no requirements we had not 
satisfied. Since that time, no additional documentation has been requested of us. In closing, 
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we have the best local contractors exclusively on our team with 70% of the contract money 
projected to remain in Horry County. Therefore, we respectfully request an opportunity to 
meet with you to further discuss this matter. 

With kindest personal regards, I remain 

Yours very truly, 


Robbie Ferris 
President and CEO 


cc: Dr. RickMaxey (via email only) 

John Gardner (via email only) 

Joe DeFeo (via email only) 

David Cox (via email only) 

Aaron K. Thomas (via email only) 
Kenneth L. Childs, Esq. (via email only) 
Keith R. Powell, Esq. (via email only) 
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Sheri L Wainscott 


From: 

Keith R. Powell 

Sent: 

Monday, November 23, 2015 11:00 AM 

To: 

Robbie Ferris 

Subject: 

RE: HCS - Revised Invoices 

Attachments: 

A312PaymentBond-2010 - Working Draft - OOl.docx; A312PerformanceBond-2010 - 
Working Draft - (3).docx 

Follow Up Flag: 

Follow up 

Flag Status: 

Flagged 

Categories: 

Red Category 


I'm going to attach the uncompleted forms of bonds to the Ex B for tonight. 

Keith R. Powell 
Childs & Halligan, P.A. 
Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 


From: Robbie Ferris rmailto:RFerris(S)sfla.bizl 
Sent: Sunday, November 22, 2015 6:23 PM 
To; Keith R. Powell 
Subject: FW: HCS - Revised Invoices 

Keith, 

These are the invoices I plan on submitting, Since the school folks are not talking to us until we get a contract can you 
tell me what we need to do to officially submit these? if they do wire transfers that is always best for us so we can pay 
people faster. We have included wire transfer instruction in case they are able to do wire transfers. 

Robbie 


From: Rick Green 

Sent: Sunday, November 22, 2015 6:14 PM 

To: Robbie Ferris 

Subject: HCS - Revised Invoices 

Here you go!!! I've also attached the wire instructions to move funds into the Firstfloor Energy Positive (HCS Team) 
account at BB&T. 

Richard A. Green 

Firstfloor Inc. 

4400 Silas Creek Parkway, Ste. 200 
Winston Salem, NC 27104 
Office: (336) 794-2325 
Fax: (336)768-7666 

i 
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rgreen@firstfloor.biz 
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Payment Bond 


AIA Document A312™ - 2010 


CONTRACTOR: 

(Name, legal status and addressj 

« »«. » 

« » 


SURETY: 

(Name, legal status and principal 
place of business) 

« »« » 

« » 


OWNER: 

(Name, legal status and address) 

« Horry County School District. South Carol ina -»« . Political Subdivision of the V ! 
State of South Carolina -)) 

« » 


CONSTRUCTION CONTRACT 
Date: << » 

Amount: $ « » 

Description: 

(Name and location) 

«Horry County School! District)) 
« » 


BOND 


Date: 

(Not earlier than Construction Contract Date) 

« » 

Amount: $ « » 


Modifications to this Bond: 

« » 

| None 

« » 

CONTRACTOR AS PRINCIPAL 


SURETY 



See Section 18 


Company: 


(Corporate Seal) Company: 


(Corporate Seal) 


Signature: _ 

Name and « »« » 
Title: 


Signature: _ 

Name and « »« » 
Title: 


(Any additional signatures appear on the last page of this Payment Bond.) 


(FOR INFORMATION ONLY — Name, address and telephone) 

AGENT or BROKER: OWNER’S REPRESENTATIVE: 

(Architect, Engineer or other party:) 


« » 

. J .«.» 



« >> 

; « » 



« » 





« » 




.« »■ 




« » 




\ . t 

ADDITIONS AND DELETIONS: 
JThe' author of this document 
has added information 
needed for its completion. 
The author may also have 
revised the text of the 
original AIA standard form. 
/An [Additionls and Deletions 
^Report that| notes added 
/information! as Jwell as 
/revisions to the standard 

form.text is available from 

:the author and should be jj 
revi owed. .~.." 7 ..."...’’ 

This document has important 
legal consequences. 
Consultation with an . 
attorney is encouraged with 
respect to. its completion 
or modification. 

Any singular referer.ee to 
Contractor, Surety/, Owner 
or other party slial 1 be 
considered plural where \ 
applicable. "'•-■....j 


j ! 

\ I i 

!! ! 1 



ELECTRONIC COPYING of any 
portion of this AIA” Document 
to another electronic file is 
prohibited and constitutes a 
violation of copyright laws 
as set forth in the footer of 
this document. 


axa Document A312™ - 2010 Payment Bond. The American Institute of Architects. All rights reserved. WARNING? This axa ' Document is 
protected by u„S. copyright Daw and international Treaties. Unauthorized reproduction or distribution of this AIA" Document, or any 
portion, of it, may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. 
This draft was produced by AIA software at 12:40:33 on 11/06/2015 under Order No. 0239586208_JL which expires on 07/14/2016, and is not for 
resale. 

User Notes: (1630695778) 
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§ 1 The Contractor and Surety, jointly and severally, bind themselves, their heirs, executors, administrators, 
successors and assigns to the Owner to pay for labor, materials and equipment furnished for use in the performance 
of the Construction Contract, which is incorporated herein by reference, subject to the following terms. 


§ 2 If the Contractor promptly makes payment of all sums due to Claimants, and defends, indemnifies and holds 
harmless the Owner from claims, demands, liens or suits by any person or entity seeking payment for labor, 
materials or equipment furnished for use in the performance of the Construction Contract, then the Surety and the 
Contractor shall have no obligation under this Bond. 

§ 3 If there is no Owner Default under the Construction Contract, the Surety’s obligation to the Owner under this 
Bond shall arise after the Owner has promptly notified the Contractor and the Surety (at the address described in 
Section 13) of claims, demands, liens or suits against the Owner or the Owner’s property by any person or entity 
seeking payment for labor, materials or equipment furnished for use in the performance of fhe Construction Contract 
and tendered defense of such claims, demands, liens or suits to the Contractor and the Surety. ! 


§ 4 When the Owner has satisfied the conditions in Section 3, the Surety shall promptly and’at'the Surety’s expense 
defend, indemnify and hold harmless the Owner against a duly tendered claim, demand, lien orjsuit. | ’ 1 


§ 5 The Surety’s obligations to a Claimant under this Bond shall arise after the following: 


§ 5.1 Claimants, who do not have a direct contract with the Contractor, | j j { 

.1 have furnished a written notice of non-payment to the Contractor, stating with substantial iccvftacy'" ' T 

the amount claimed and the name of the party to whom the materials were, or equipment was, . 

furnished or supplied or for whom the labor was done or performed, within ninety (90) days after 
having last performed labor or last furnished materials or equipment included in the Claim; and 
.2 have sent a Claim to the Surety (at the address described in Section 13). 

§ 5.2 Claimants, who are employed by or have a direct contract with the Contractor, have sent a Claim to the. Surety 
(at the address described in Section 13). 

;j . ' : ■; 

§ 6 If a notice of non-payment required by Section 5.1.1 is given by the Owner to the Contractor, that is sufficient to 
satisfy a Claimant’s obligation to furnish a written notice of non-payment under Section 5.1.1. " L 

§ 7 When a Claimant has satisfied the conditions of Sections 5.1 or 5.2, whichever is applicable, the Surety shall . 

promptly and at the Surety’s expense take the following actions: 

§ 7.1 Send an answer to the Claimant, with a copy to the Owner, within sixty (60) days after receipt of the’Claim, 
stating the amounts that are undisputed and the basis for challenging any amounts that are iisputetl; and, \ /' 

§ 7.2 Pay or arrange for payment of any Undisputed amounts. | j | / 

§ 7.3 The Surety’s failure to discharge its obligations under Section 7.1 or Section 7.2 shalltaotjbe deemedjto j 
constitute a waiver of defenses the Surety or Contractor may have or acquire as to a Claim jexqbpt asjto undisputed 
amounts for which the Surety and Claimant have reached agreement. If, however, the Surety fails to discharge its 

obligations under Section 7.1 or Section 7.2, the Surety shall indemnify the Claimant for the reasonable attorney’s. 

fees the Claimant incurs thereafter to recover any sums found to be due and owing to the Claimant. 


§ 8 The Surety’s total obligation shall not exceed the amount of this Bond, plus the amount of reasonable attorney’s 

fees provided under Section 7.3, and the amount of this Bond shall be credited for any payments made in good faiths. 

by the Surety. / /' \ \ • 

§ 9 Amounts owed by the Owner to the Contractor under the Construction Contract shall bej used for the 1 1 

performance of the Construction Contract and to satisfy claims, if any, under any construction performance bond. 1 

By the Contractor furnishing and the Owner accepting this Bond, they agree that all funds earned by the Contractor I 

in the performance of the Construction Contract are dedicated to satisfy obligations of the dk)n[fiwtof''ffi3^ulefy , ' >OT ''''''~‘'""'" i 
under this Bond, subject to the Owner’s priority to use the funds for the completion of the work-— 


AIA Document A312™ - 2010 Payment Bond, The American Institute of Architects. All rights reserved. WARNINGs This AIA* Document is 
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§ 10 The Surety shall not be liable to the Owner, Claimants or others for obligations of the Contractor that are 
unrelated to the Construction Contract. The Owner shall not be liable for the payment of any costs or expenses of 
any Claimant under this Bond, and shall, have under this Bond no obligation to make payments to, or give notice on 
behalf of, Claimants or otherwise have any obligations to Claimants under this Bond. 


§ 11 The Surety hereby waives notice of any change, including changes of time, to the Construction Contract or to 
related subcontracts, purchase orders and other obligations. f j 


§ 12 No suit or action shall be commenced by a Claimant under this Bond other than in a cpurt of competent • 
jurisdiction in the state in which the project that is the subject of the Construction Contract Is located or after the 1 

expiration of one year from the date (1) on which the Claimant sent a Claim to the Surety pursuant foSection-Svh^. 

or 5.2, or (2) on which the last labor or service was performed by anyone or the last materials of equipment were 
furnished by anyone under the Construction Contract, whichever of (1) or (2) first occurs. If the provisions of this 
Paragraph are void or prohibited by law, the minimum period of limitation available to sureties]as a defense in the 
jurisdiction of the suit shall be applicable. ™ : "'' 


§ 13 Notice and Claims to the Surety, the Owner or the Contractor shall be mailed or delivered to the address shown 
on the page on which their signature appears. Actual receipt of notice or Claims, however accomplished, shall be 
sufficient compliance as of the date received. j j f | 

I j | | 

§ 14 When this Bond has been furnished to comply with a statutory or other legal requirement in the location where 
the construction was to be performed, any provision in this Bond conflicting with said statiftor/orlegal requirement'" 

shall be deemed deleted herefrom and provisions conforming to such statutory or other legaLrequirement shall be.. 

deemed incorporated herein. When so furnished, the intent is that this Bond shall be construed as a statutory bond 
and not as a common law bond. 

§ 15 Upon request by any person or entity appearing to be a potential beneficiary of this Bond, the Contractor and ., ~ 
Owner shall promptly furnish a copy of this Bond or shall permit a copy to be made. | 

§ 16 Definitions j! j j 

§ 16.1 Claim. A written statement by the Claimant including at a minimum: ... , j j 

.1 the name of the Claimant; ' 

.2 the name of the person for whom the labor was done, or materials or equipment furnished; 

.3 a copy of the agreement or purchase order pursuant to which labor, materials or equipment was 

furnished for use in the performance of the Construction Contract; 

.4 a brief description of the labor, materials or equipment furnished; 

.5 the date on which the Claimant last performed labor or last furnished materials br equipment for use 
in the performance of the Construction Contract; ! f" \ / 

.6 the total amount earned by the Claimant for labor, materials or equipment furnished as of the date of 
the Claim; j • j / 

.7 the total amount of previous payments received by the Claimant; and l : 

.8 the total amount due and unpaid to the Claimant for labor, materials or equipment furnished as of the 

date of the Claim. 


§ 16.2 Claimant. An individual or entity having a direct contract with the Contractor or with'Wsubconfractorofthe”""- 
Contractor to furnish labor, materials or equipment for use in the performance of the Construction Contract. The 

term Claimant also includes any individual or entity that has rightfully asserted a claim under an applicable ~ .. 

mechanic’s lien or similar statute against the real property upon which the Project is located. The intent ofthis Bond 
shall be to include without limitation in the terms “labor, materials or equipment” that part of Water/gas, power, ' ’ 
light, heat, oil, gasoline, telephone service or rental equipment used in the Construction Confracj;’ architectural and 
engineering services required for performance of the work of the Contractor and the Contrabtorjs subcontractors, 
and all other items for which a mechanic's lien may be asserted in the jurisdiction where the; laljor, materials or 
equipment were furnished. j 

§ 16.3 Construction Contract. The agreement between the Owner and Contractor identified on the cover page, 
including all Contract Documents and all changes made to the agreement and the Contract Documents.™ 
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§ 16.4 Owner Default. Failure of the Owner, which has not been remedied or waived, to pay the Contractor as 
required under the Construction Contract or to perform and complete or comply with the other material terms of the 
Construction Contract. 

§ 16.5 Contract Documents. All the documents that comprise the agreement between the Owner and Contractor. 

§ 17 If this Bond is issued for an agreement between a Contractor and subcontractor, the term Contractor in this 
Bond shall be deemed to be Subcontractor and the term Owner shall be deemed to be Contractor. 

§ 18 Modifications to this bond are as follows: 


(Space is provided below for additional signatures of added parties, other than those appearing on the cover page.) 


CONTRACTOR AS PRINCIPAL 
Company: 

(Corporate Seal) 

SURETY 

Company: 

(Corporate Seal) 

Signature: 


Signature: 

: ; ; ; 

Name and Title: « >>« » . 

Address: « » / . 


Name and Title: « »« » . 
Address: « ». 
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Document A312“ 


2010 


Performance Bond 


CONTRACTOR: 

(Name, legal status and address) 

« »« » 

« » 


SURETY: 

(Name, legal status and principal 
place of business) 

« »« » 

« » 


OWNER: 

(Name, legal status and address) 

Horry County Schools-Disfriot. a political subdivision of the Stat e o f South : 

Carolina. « »« . 

« » 


CONSTRUCTION CONTRACT 
Date: « » 

Amount: $ « >> 

Description: 


(Name and location) 
«IIorry County i 




« » 


BOND 

Date: 

(Not earlier than Construction Contract Date) 

« » 

Amount: $ « >> 

Modifications to this Bond: 


cc » 

None 

«x 



I 


See Section 16 


CONTRACTOR AS PRINCIPAL SURETY 

Company: (Corporate Seal) Company: 


(Corporate Seal) 


Signature: _ 

Name and « »« » 
Title: 


Signature:_ 

Name and «: »« » 
Title: 


(Any additional signatures appear on the last page of this Performance Bond.) 


(FOR INFORMATION ONLY — Name, address and telephone) 

AGENT or BROKER: OWNER’S REPRESENTATIVE: 

(Architect, Engineer or other party:) 

» ' « i » 

« » ■ ■ : « » 

« » 

« » 

« » 

« » 


Additions] and deletions : 

The ..-.author of this document 
has added information 
|iAeded for its completion, 
fhe author may also have 
revised the text of the 
original AIA standard form. 
An Additions and Deletions 
Report that notes added 
information as well as 
Revisions to the standard 
form; 'text is available from 
the author and should be 
reviewed.^ 

This document has important 
legal corisequences . 
Consultation with an 
attq.rnpy is encouraged with 
respect to its completion 
or ..modi f i cati on. 

Any,.,singular reference to 
Contractor, Surety, Owner 
or 5their party shall be 
considerepl plural where 
applicable. 




ELECTRONC COPYING of any 
portion of this AIA @ Document 
to another electronic file is 
prohibited and constitutes a 
violation of copyright laws 
as set forth in the footer of 
this document. 
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§ 1 The Contractor and Surety, jointly and severally, bind themselves, their heirs, executors, administrators, 
successors and assigns to the Owner for the performance of the Construction Contract, which is incorporated herein 
by reference. 

§ 2 If the Contractor performs the Construction Contract, the Surety and the Contractor shall have no obligation 
under this Bond, except when applicable to participate in a conference as provided in Section 3. 

§ 3 If there is no Owner Default under the Construction Contract, the Surety’s obligation under this Bond shall arise 
after 

.1 the Owner first provides notice to the Contractor and the Surety that the Owner is considering 
declaring a Contractor Default. Such notice shall indicate whether the Owner is requesting a 
conference among the Owner, Contractor and Surety to discuss the Contractor’s performance. If the 
Owner does not request a conference, the Surety may, within five (5) business days after receipt of 
the Owner’s notice, request such a conference. If the Surety timely requests ajj conference, the Owner 
shall attend. Unless the Owner agrees otherwise, any conference requested under this Section 3.1 
shall be held within ten (10) business days of the Surety’s receipt of the Owner’s notice. If the 
Owner, the Contractor and the Surety agree, the Contractor shall be allowed dj reasonable time to 
perform the Construction Contract, but such an agreement shall not waive the; 0wp;er’s right, if any, 
subsequently to declare a Contractor Default; \\ I ] 

.2 the Owner declares a Contractor Default, terminates the Construction Contract) andSnotifies the 
Surety; and j jj f j 

.3 the Owner has agreed to pay the Balance of the Contract Price in accordance with the terms of the 
Construction Contract to the Surety or to a contractor selected to perform the (Construction Contract. 

§ 4 Failure on the part of the Owner to comply with the notice requirement in Section 3.1 shall not copititute a 
failure to comply with a condition precedent to the Surety’s obligations, or release the Surety from its bbligations, 
except to the extent the Surety demonstrates actual prejudice. / / 

,4 jl 

§ 5 When the Owner has satisfied the conditions of Section 3, the Surety shall promptly and;at jheSurety’s expense 
take one of the following actions: | <, SI 

§ 5.1 Arrange for the Contractor, with the consent of the Owner, to perform and complete the Construction Contract; 

§ 5.2 Undertake to perform and complete the Construction Contract itself, through its agents or independent 
contractors; | 

/^\ / | 

§ 5.3 Obtain bids or negotiated proposals from qualified contractors acceptable to the Owner(for 4qontract for 
performance and completion of the Construction Contract, arrange for a contract to be prepared for execution by the 
Owner and a contractor selected with the Owner’s concurrence, to be secured with performance and payment bonds 
executed by a qualified surety equivalent to the bonds issued on the Construction Contract, and pay to the Owner the 
amount of damages as described in Section 7 in excess of the Balance of the Contract Price incurred by the Owner 
as a result of the Contractor Default; or if j j 

§ 5.4 Waive its right to perform and complete, arrange for completion, or obtain anew contractor and \|vith 
reasonable promptness under the circumstances: 

.1 After investigation, determine the amount for which it may be liable to the Owner and, as soon as 
practicable after the amount is determined, make payment to the Owner; or ’\ 

.2 Deny liability in whole or in part and notify the Owner, citing the reasons for denial. \ 

I j \ 1 

§ 6 If the Surety does not proceed as provided in Section 5 with reasonable promptness, the Surety sh]a)l be deemed 
to be in default on this Bond seven days after receipt of an additional written notice from thej Owner to the Surety 
demanding that the Surety perform its obligations under this Bond, and the Owner shall be entitled to)enforce any 
remedy available to the Owner. If the Surety proceeds as provided in Section 5.4, and the Olraer refuses the 
payment or the Surety has denied liability, in whole or in part, without further notice the Owner shall Tie entitled to 
enforce any remedy available to the Owner. f j 
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§ 7 If the Surety elects to act under Section 5.1, 5.2 or 5.3, then the responsibilities of the Surety to the Owner shall 
not be greater than those of the Contractor under the Construction Contract, and the responsibilities of the Owner to 
the Surety shall not be greater than those of the Owner under the Construction Contract. Subject to the commitment 
by the Owner to pay the Balance of the Contract Price, the Surety is obligated, without duplication, for 

.1 the responsibilities of the Contractor for correction of defective work and completion of the 
Construction Contract; 

.2 additional legal, design professional and delay costs resulting from the Contractor’s Default, and 
resulting from the actions or failure to act of the Surety under Section 5; and ;; 

.3 liquidated damages, or if no liquidated damages are specified in the Construction Contract, actual 
damages caused by delayed performance or non-performance of the Contractor. 

\ ; 

§ 8 If the Surety elects to act under Section 5.1, 5.3 or 5.4, the Surety’s liability is limited to the amount of this 
Bond. : 

| j 

§ 9 The Surety shall not be liable to the Owner or others for obligations of the Contractor that are unrelated to the 
Construction Contract, and the Balance of the Contract Price shall not be reduced or set off on account of any such 
unrelated obligations. No right of action shall accrue on this Bond to any person or entity other than the Owner or its 
heirs, executors, administrators, successors and assigns. 

; : ■ 

§ 10 The Surely hereby waives notice of any change, including changes of time, to the Construction Contract or to 
related subcontracts, purchase orders and other obligations. ' : 

§ 11 Any proceeding, legal or equitable, under this Bond ma wmust be instituted in any court of competent 
jurisdiction in the location in which the work or part of the work is locnied- and sh al l b e i nstituted within two years 
after a declaration of Contractor Default or within two - year s after the Contra etei -- eea s ed working or withia - two years 
after the Surety refuses or fails to perform its obligatlons - under this Bond, whichever occurs first. If the provisions 

of this Para g raph - are void or - prohibited by law, the minimum period of limitation - available to sureties as m defense 

i n the jurisdiction of the suit shall be applicable . / 

§ 12 Notice to the Surety, the Owner or the Contractor shall be mailed or delivered to the address shown on the page 
on which their signature appears. 

§ 13 When this Bond has been furnished to comply with a statutory or other legal requirement in the location where 
the construction was to be performed, any provision in this Bond conflicting with said statutory or iegiil requirement 
shall be deemed deleted herefrom and provisions conforming to such statutory or other legal requirement shall be 
deemed incorporated herein. When so furnished, the intent is that this Bond shall be construed as a statutory bond 
and not as a common law bond. I \ / 1 

§ 14 Definitions If I 3 / 

§ 14.1 Balance of the Contract Price. The total amount payable by the Owner to the Contractor!unidr the Construction 
Contract after all proper adjustments have been made, including allowance to the Contractor pf any amounts 
received or to be received by the Owner in settlement of insurance or other claims for damages tojwhich the 
Contractor is entitled, reduced by all valid and proper payments made to or on behalf of the Contractor under the 
Construction Contract. 


§ 14.2 Construction Contract. The agreement between the Owner and Contractor identified on the cover page, 
including all Contract Documents and changes made to the agreement and the Contract Documents. 


§.14-3 Contractor Default. Failure of the Contractor, which has not been remedied or waived, to perform or otherwise 
to comply with a material term of the Construction Contract. j i 

§ 14.4 Owner Default. Failure of the Owner, which has not been remedied or waived, to pay the Contractor as 
required under the Construction Contract or to perform and complete or comply with the other material terms of the 
Construction Contract. j jj 


§ 14.5 Contract Documents. All the documents that comprise the agreement between the Owner and Contractor. 
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§ 15 If this Bond is issued for an agreement between a Contractor and subcontractor, the term Contractor in this 
Bond shall be deemed to be Subcontractor and the term Owner shall be deemed to be Contractor. 

§ 16 Modifications to this bond are as follows: 

16.1« Performance of the Construction Contract includes post-occupancv obligations of the Contractor incorporated 

into the Construction Contract; 

16.2 Performance of the Construction Contract includes performance of the responsibilities of the design 

profes sionals particip ating in the D esign-Build Construction Contract. » 


(Space is provided below for additional signatures of added parties, other than those appearing on the cover page.) 


CONTRACTOR AS PRINCIPAL 
Company: 

(Corporate Seal) 

SURETY 

Company: 

i| jj 

f j (Corporate Seal) 

Signature: 


Signature: 


Name and Title: « »« » . 

Address: « » 


Name and Title: « »« » 
Address: « » 



i 

.1 
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Sheri L Wainscott 


From: 

Sent: 

To: 

Subject: 


Keith Ft. Powell 

Monday, November 23, 2015 11:16 AM 
Robbie Ferris 

RE: HCS - Revised Invoices 


Follow Up Flag: 
Flag Status: 


Follow up 
Flagged 


Categories: 


Red Category 


Flang on I need to get the current payment bond 


Keith R. Powell 
Childs & Halligan, P.A, 
Columbia, South Carolina 
www.childs~halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 


From: Robbie Ferris [mailto:RFems@sfla.biz1 
Sent: Sunday, November 22, 2015 6:23 PM 
To: Keith R. Powell 
Subject: FW: HCS - Revised Invoices 

Keith, 

These are the invoices 1 plan on submitting. Since the school folks are not talking to us until we get a contract can you 
tell me what we need to do to officially submit these? If they do wire transfers that is always best for us so we can pay 
people faster. We have included wire transfer instruction in case they are able to do wire transfers. 

Robbie 


From: Rick Green 

Sent: Sunday, November 22, 2015 6:14 PM 

To: Robbie Ferris 

Subject: HCS - Revised Invoices 

Here you go!!! I’ve also attached the wire instructions to move funds into the Firstfloor Energy Positive (HCS Team) 
account at BB&T. 

Richard A. Green 

Firstfloor Inc. 

4400 Silas Creek Parkway, Ste. 200 
Winston Salem, NC 27104 
Office: (336) 794-2325 
Fax: (336)768-7666 
rgreen@firstfloor.biz 


l 
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Sheri L. Wainscott 


From: 

Keith R. Powell 

Sent: 

Monday, November 23, 2015 11:17 AM 

To: 

Robbie Ferris 

Subject: 

RE: HCS - Revised Invoices 

Importance: 

High 

Follow Up Flag: 

Follow up 

Flag Status: 

Flagged 

Categories: 

Red Category 


Crap. I mean performance bond form. 


Keith R. Powell 
Childs & Halligan, P.A. 
Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 


From: Keith R. Powell 

Sent: Monday, November 23, 2015 11:16 AM 
To: 'Robbie Ferris' 

Subject: RE: HCS - Revised Invoices 

Hang on I need to get the current payment bond 


Keith R. Powell 
Childs & Halligan, P.A. 
Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain Information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 


From: Robbie Ferris rmailto:RFerris(a)sfia.biz1 
Sent: Sunday, November 22, 2015 6:23 PM 
To: Keith R. Powell 
Subject: FW: HCS - Revised Invoices 

Keith, 

These are the invoices I plan on submitting. Since the school folks are not talking to us until we get a contract can you 
tell me what we need to do to officially submit these? If they do wire transfers that is always best for us so we can pay 
people faster. We have included wire transfer instruction in case they are able to do wire transfers. 


PAPR-001649 














From: Rick Green 

Sent: Sunday, November 22, 2015 6:14 PM 

To: Robbie Ferris 

Subject: HCS - Revised Invoices 

Here you go!!! I've also attached the wire instructions to move funds into the Firstfioor Energy Positive (HCS Team) 
account at BB&T. 

Richard A. Green 

Firstfioor Inc. 

4400 Silas Creek Parkway, Ste. 200 
Winston Salem, NC 27104 
Office: (336) 794-2325 
Fax: (336) 768-7666 
rqreen@firstfloor. biz 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Subject: 

Attachments: 

Follow Up Flag: 
Flag Status: 

Categories: 


Keith R. Powell 

Monday, November 23, 2015 11:18 AM 
Robbie Ferris {RFerris@sfla.biz) 

312 performance 
651979.pdf 

Follow up 
Flagged 

Red Category 
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AIA 


Document A312'"-2010 


Performance Bond 

CONTRACTOR: 

(Name, legal status and address) 


SURETY: 

(Name, legal status and principal 
place of business) 



OWNER: 

(Name, legal status and address) 

Horry County Schools, a political subdivision of the State of South Carolina. 

CONSTRUCTION CONTRACT 
Date: 

Amount: $ 

Description: 

(Name and location) 

Horry County Schools 

BOND 

Date: 

(Not earlier than Construction Contract Date) 


Amount: $ 

Modifications to this Bond: 
CONTRACTOR AS PRINCIPAL 


None 



SURETY 


See Section 16 


Company: 


(Corporate Seal) Company: 


(Coiporate Seal) 


Signature: 
Name and 
Title: 


Signature: 
Name and 
Title: 


(Any additional signatures appear on the last page of this Performance Bond.) 


(FOR INFORMATION ONLY — Name, address and telephone) 

AGENT or BROKER: OWNER’S REPRESENTATIVE: 

(Architect, Engineer or other party:) 



i This document has important 
i leg^al consequences, 
j Consultation \yith an attorney 
j is encouraged with respect to 
j its completion o' modification.,. 

Any singular reference to 
Contractor, Surety, Owner or 
other party shall be considered 
plural where applicable. 


j ( 

j j 
! | 



ELECTRONIC COPYING of any 
portion of this AIA® Document 
to another electronic file is 
prohibited and constitutes a 
violation of copyright laws as 
set forth in the footer of this 
document. 


AIA Document A312™ - 2010 Performance Bond. The American Institute of Architects. All rights reserved. WARNING; This AIA® Document is protected 
by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA' 1 ’ Document, or any portion of It, may result in 
severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This draft was produced by AIA software at 
17:05:18 on 08/11/2015 under Order No.0239586208_1 which expires on 07/14/2016, and is not for resale. 

User Notes: (1198023252) 


PAPR-001652 








§ 1 The Contractor and Surety, jointly and severally, bind themselves, their heirs, executors, administrators, 
successors and assigns to the Owner for the performance of the Construction Contract, which is incorporated herein 
by reference. 

§ 2 If the Contractor performs the Construction Contract, the Surety and the Contractor shall have no obligation 
under this Bond, except when applicable to participate in a conference as provided in Section 3. 

! 1 

§ 3 If there is no Owner Default under the Construction Contract, the Surety’s obligation under this Bond shall arise 
after j | 

.1 the Owner first provides notice to the Contractor and the Surety that the Owner is considering 
declaring a Contractor Defoult. Such notice shall indicate whether the Owner is requesting-a—-, 
conference among the Owner, Contractor and Surety to discuss the Contractor’slperformance. If the 
Owner does not request a conference, the Surety may, within five (5) business days after receipt of 
the Owner’s notice, request such a conference. If the Surety timely requests a conference, the Owner 
shall attend. Unless the Owner agrees otherwise, any conference requested under this Section 3.1 
shall be held within ten (10) business days of the Surety’s receipt of the Owner’s notice. If the 
Owner, the Contractor and the Surety agree, the Contractor shall be allowed?a reasonable time to 
perform the Construction Contract, but such an agreement shall not waive the Ojvner’s right, if any, 
subsequently to declare a Contractor Default; j I j jj 

the Owner declares a Contractor Default, terminates the Construction Contract ajid notified the] 
Surety; and ] | jj i 

the Owner has agreed to pay the Balance of the Contract Price in accordance with the terms of the 
Construction Contract to the Surety or to a contractor selected to perform the Construction Contract. 


.2 

.3 


§ 4 Failure on the part of the Owner to comply with the notice requirement in Section 3,1 shall not constitute a 
failure to comply with a condition precedent to the Surety’s obligations, or release the Surety from its obligations, 
except to the extent the Surety demonstrates actual prejudice. 

§ 5 When the Owner has satisfied the conditions of Section 3, the Surety shall promptly and at the Surety's expense 
take one of the following actions: I j j 

§ 5.1 Arrange for the Contractor, with the consent of the Owner, to perform and complete the Construction Cdhtrak; 

§ 5.2 Undertake to perform and complete the Construction Contract itself, through its agents or independent 
contractors; 

§ 5.3 Obtain bids or negotiated proposals from qualified contractors acceptable to the Owner, for a contractfor 
performance and completion of the Construction Contract, arrange for a contract to be prepared for execution by the 
Owner and a contractor selected with the Owner’s concurrence, to be secured with performance and payment,bonds 
executed by a qualified surety equivalent to the bonds issued on the Construction Contract, :ancj pay to thejjOwner the 
amount of damages as described in Section 7 in excess of the Balance of the Contract Priceincurred by the Owner 
as a result of the Contractor Default; or j j j j 

§ 5.4 Waive its right to perform and complete, arrange for completion, or obtain a new contractor and with 

reasonable promptness under the circumstances: ' ..... . 

.1 After investigation, determine the amount for which it may be liable to the Owner and, as soon as 


practicable after the amount is determined, make payment to the Owner; or 
.2 Deny liability in whole or in part and notify the Owner, citing the reasons for denial. 

§ 6 If the Surety does not proceed as provided in Section 5 with reasonable promptness, the Surety shall be deemed 
to be in defoult on this Bond seven days after receipt of an additional written notice from the Owner to the Surety 
demanding that the Surety perform its obligations under this Bond, and the Owner shall be entitled to enforce any 
remedy available to the Owner. If the Surety proceeds as provided in Section 5,4, and the Owner refuses the 
payment or the Surety has denied liability, in whole or in part, without further notice the Owner shall be entitled to 
enforce any remedy available to the Owner. J 
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§ 7 If the Surety elects to act under Section 5.1, 5.2 or 5.3, then the responsibilities of the Surety to the Owner shall 
not be greater than those of the Contractor under the Construction Contract, and the responsibilities of the Owner to 
the Surety shall not be greater than those of the Owner under the Construction Contract. Subject to the commitment 
by the Owner to pay the Balance of the Contract Price, the Surety is obligated, without duplication, for 

.1 the responsibilities of the Contractor for correction of defective work and completion of the 
Construction Contract; p-^ 

.2 additional legal, design professional and delay costs resulting from the Contractor’s Default, and 
resulting from the actions or failure to act of the Surety under Section 5; and) i 
.3 liquidated damages, or if no liquidated damages are specified in the Construction Contract, actual 
damages caused by delayed performance or non-performance of the Contractor. 

i j.. 

§ 8 If the Surety elects to act under Section 5.1, 5.3 or 5.4, the Surety’s liability is limited tb the amount of this 
Bond. ! i 

j j 

§ 9 The Surety shall not be liable to the Owner or others for obligations of the Contractor that arc unrelated to the 
Construction Contract, and the Balance of the Contract Price shall not be reduced or set off on account of any such 
unrelated obligations. No right of action shall accrue on this Bond to any person or entity otherithan the Owner or its 
heirs, executors, administrators, successors and assigns. jj ’ f j 

l i s 

§ 10 The Surety hereby waives notice of any change, including changes of time, to the Construction Contractor to 
related subcontracts, purchase orders and other obligations. f | jj j 


§ 11 Any proceeding, legal or equitable, under this Bond mgy -must be instituted in any court of competent 
jurisdiction in the location in which the work or part of the work is located and - sfaall - be-kistituted H vvitei-twc 



§ 12 Notice to the Surety, the Owner or the Contractor shall be mailed or delivered to the address shown on the page 
on which their signature appears. j j 

§ 13 When this Bond has been furnished to comply with a statutory or other legal requirement in the location'where 
the construction was to be performed, any provision in this Bond conflicting with said statutory or legal requirement' 
shall be deemed deleted herefrom and provisions conforming to such statutory or other legal requirement shall be 
deemed incorporated herein. When so furnished, the intent is that this Bond shall be construed as, a-statutory bond 
and not as a common law bond. / \ ..w"’' 

/ /' ’\ \ 

§ 14 Definitions j / \ 

§ 14.1 Balance of the Contract Price. The total amount payable by the Owner to the Contractor finder the j /' 
Construction Contract after all proper adjustments have been made, including allowance tojtheiContractorjof any 
amounts received or to be received by the Owner in settlement of insurance or other claimsjforjdamages to wfpeh 
the Contractor is entitled, reduced by all valid and proper payments made to or on behalf of the. Contractor uncier the 
Construction Contract. j 

, ____^. 

§ 14.2 Construction Contract. The agreement between the Owner and Contractor identified on the cover page, 
including all Contract Documents and changes made to the agreement and the Contract Documents. . . .... 

§ 14.3 Contractor Default. Failure of the Contractor, which has not been remedied or waived, to perform or otherwise, 
to comply with a material term of the Construction Contract. / / 

§ 14.4 Owner Default. Failure of the Owner, which has not been remedied or waived, to pay ihc (lontractor as 
required under the Construction Contract or to perform and complete or comply with the other material terms of the 
Construction Contract. 1 I 


IH 1111 IN likf 


ii i ■ i rr_¥* r»Ti 
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§ 15 If this Bond is issued for an agreement between a Contractor and subcontractor, the term Contractor in this 
Bond shall be deemed to be Subcontractor and the term Owner shall be deemed to be Contractor. 


§ 16 Modifications to this bond are as follows: 


16.1 Performance of the Construction Contract includes post-occupancy obligations of the Contractor incorporated 
into the Construction Contract. 

16.2 Performance of the Construction Contract includes performance of the responsibilities of the design - 
professionals participating in the Design-Build Construction Contract. 

(Space is provided below for additional signatures of added parties, other than those appearing on the cover page.) 

CONTRACTOR AS PRINCIPAL SURETY j j 

Company: (Corporate Seal) Company: i \ (Corporate Seal) 


Signature: 

Name and Title: 
Address: 



Signature: 
Name and Title: 
Address: 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Subject: 

Attachments: 

Follow Up Flag: 
Flag Status: 


Keith R. Powell 

Monday, November 23, 2015 11:19 AM 
Robbie Ferris (RFerris@sfla.biz) 

A312PaymentBond-2010 - Working Draft - 001.docx.docx (Attachment) 
A312PaymentBond-2010 - Working Draft - 001.docx.docx 

Follow up 
Flagged 



A312PaymentBond-2010 - Working Draft - 001.docx.docx (Attachment) EM KRP to Davis, Heinz, Ferris, Wawrzyniak, 
Peeples, Gardner, Wolfe (payment bond - draft) 

RE: Payment Bond request - Horry County Schools Projects 
From: Keith R. Powell 

To: Danielle Davis; aheinz@horrycountvschools.net 


1 
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AIA Document A312“ - 2010 

Payment Bond 


CONTRACTOR: 

(Name, legal status and address) 

FIRSTFLOOR ENERGY POSITIVE 
LLC, «-»*-» 

■ 333 Fayetteville St.. Suite 225 . 
Raleigh. NC 27601 
«•-» 

OWNER: 


SURETY: 

(Name, legal status and principal 
place of business) 

« »« » 

« » 


|aDl|fcW6NS''MD”WELETi8NST”'“"''' 
iThd; author of this document 
.has added information 
.needed for its completion. 
The author may also have 
prevised the text of the 
‘original AIA standard form. 
§An pidditioiii3 and Deletions 
iRegort that;] notes added 
|in^ormation| as|well as 
‘revisions to the standard 
;form text is available from 
;the author and should be ] 
reviewed. 

This document has important: 
legal consequences. 
Consultation with an 
attorney is encouraged with 
respect to its completion 
or modification.- 

Any. singular reference to 
Contractor, Surety, Owner 

or other party^-shall . 

considered plural ; %here | 
appli cable. ,J 



ELECTRONIC COPYING of any 
portion of this AIA* Document 
to another electronic file is 
prohibited and constitutes a 
violation of copyright laws 
as set forth in the footer of 
this document. 


(Name, legal status and address) 

« Hoirv Cou nty Sc hool District South Carolina 
-fr4.-P61it.i cal Subdivision of the State o f South Carolina -)) 
«- 335 Four Mile Rd . Conway. SC 29528 
843.488.6700 -» ‘ . 

CONSTRUCTION CONTRACT 
Date: « » 

Amount: $ «’ » 

Description: 

(Name and location) 

«Horry County Schooll Distilctfr fone for each! 

« » " 


BOND 

Date: 

(Not earlier than Construction Contract Date) 
« November 19. 2015 » 

Amount: $ « » 


Modifications to this Bond: 

111 

None 

«0( 




» 


See Section 18 


CONTRACTOR AS PRINCIPAL SURETY 

Company: (Corporate Seal) Company: (Corporate Seal) 


Signature: 
Name and 
Title: 


« »« » 


Signature: 
Name and 
Title: 


« »« » 


(Any additional signatures appear on the last page of this Payment Bond.) 


(FOR INFORAMTION ONLY- 

AGENT or BROKER: 


« » 
« » 
« » 


- Name, address and telephone) 

OWNER’S REPRESENTATIVE: 
(Architect, Engineer or other party:) 
: Executive Direc tor o f F acilities 
; «- Horry Coun ty Sch ools 
» 

«-» 

«-» ■ 
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§ 1 The Contractor and Surety, jointly and severally, bind themselves, their heirs, executors, administrators, 
successors and assigns to the Owner to pay for labor, materials and equipment furnished for use in the performance 
of the Construction Contract, which is incorporated herein by reference, subject to the following terms. 


§ 2 If the Contractor promptly makes payment of all sums due to Claimants, and defends, indemnifies and holds 
harmless the Owner from claims, demands, liens or suits by any person or entity seeking payment for labor, 
materials or equipment furnished for use in the performance of the Construction Contract, then the Surety and the 
Contractor shall have no obligation under this Bond. 

! 

§ 3 If there is no Owner Default under the Construction Contract, the Surety’s obligation todhe Owner under this 
Bond shall arise after the Owner has promptly notified the Contractor and the Surety (at the address described in 
Section 13) of claims, demands, liens or suits against the Owner or the Owner’s property bj an)' person or entity 
seeking payment for labor, materials or equipment furnished for use in the performance of the Construction Contract 
and tendered defense of such claims, demands, liens or suits to the Contractor and the Surety, i 



§ 4 When the Owner has satisfied the conditions in Section 3, the Surety shall promptly and at the Surety’s expense 
defend, indemnify and hold harmless the Owner against a duly tendered claim, demand, lien orjsuit. 

§ 5 The Surety’s obligations to a Claimant under this Bond shall arise after the following: f f | | 

§ 5.1 Claimants, who do not have a direct contract with the Contractor, | | If 

.1 have furnished a written notice of non-payment to the Contractor, stating wifi substantial’Accuracy 

the amount claimed and the name of the party to whom the materials were, dr.equipmentwas,,,,,, . : ,„.j 

furnished or supplied or for whom the labor was done or performed, within ninety (90) days after 
having last performed labor or last furnished materials or equipment included in the Claim; and T 

.2 have sent a Claim to the Surety (at the address described in Section 13). 

§ 5.2 Claimants, who are employed by or have a direct contract with the Contractor, have sent a Claim to the Surety 
(at the address described in Section 13). 

§ 6 If a notice of non-payment required by Section 5.1.1 is given by the Owner to the Contractor, that is sufficient to 
satisfy a Claimant’s obligation to furnish a written notice of non-payment under Section 5.1.1. 

§ 7 When a Claimant has satisfied the conditions of Sections 5.1 or 5.2, whichever is applicable, the Surety shall ., j! 

promptly and at the Surety’s expense take the following actions: 

§ 7.1 Send an answer to the Claimant, with a copy to the Owner, within sixty (60) days after receipt of the Claim, " J 
stating the amounts that are undisputed and the basis for challenging any amounts that are disputed; arick \ ,/ /" 

§ 7.2 Pay or arrange for payment of any undisputed amounts. | j f / 

| j f j 

§ 7.3 The Surety’s failure to discharge its obligations under Section 7.1 or Section 7.2 shall not be deemedjto i 
constitute a waiver of defenses the Surety or Contractor may have or acquire as to a Claim,fexdept as to undisputed 
amounts for which the Surety and Claimant have reached agreement. If, however, the Surely fails to discharge its f 

obligations under Section 7.1 or Section 7.2, the Surety shall indemnify the Claimant for ftibTeasonable , ‘attomey , 's~"'""~'™ m - t 
fees the Claimant incurs thereafter to recover any sums found to be due and owing to the Claimant. 

§ 8 The Surety’s total obligation shall not exceed the amount of this Bond, plus the amount of reasonable attorney’s 
fees provided under Section 7.3, and the amount of this Bond shall be credited for any payments made in good faith 
by the Surety. / / \ \ 

§ 9 Amounts owed by the Owner to the Contractor under the Construction Contract shall bd used for the i j 

performance of the Construction Contract and to satisfy claims, if any, under any construction performance bond. ij i 

By the Contractor furnishing and the Owner accepting this Bond, they agree that all funds earned by the Contractor 
in the performance of the Construction Contract are dedicated to satisfy obligations of the Contractor and Surety 
under this Bond, subject to the Owner’s priority to use the funds for the completion of the work. 
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§ 10 The Surety shall not be liable to the Owner, Claimants or others for obligations of the Contractor that are 
unrelated to the Construction Contract. The Owner shall not be liable for the payment of any costs or expenses of 
any Claimant under this Bond, and shall have under this Bond no obligation to make payments to, or give notice on 
behalf of, Claimants or otherwise have any obligations to Claimants under this Bond. 

§ 11 The Surety hereby waives notice of any change, including changes of time, to the Construction Contract or to 
related subcontracts, purchase orders and other obligations. I f 

§ 12 No suit or action shall be commenced by a Claimant under this Bond other than in a court of competent 
jurisdiction in the state in which the project that is the subject of the Construction Contract is located or after the 
expiration of one year from the date (1) on which the Claimant sent a Claim to the Surety pursuant to Section 5.1.2 
or 5.2, or (2) on which the last labor or service was performed by anyone or the last materials oj- equipment were 
furnished by anyone under the Construction Contract, whichever of (1) or (2) first occurs, if the provisions ofthis 
Paragraph are void or prohibited by law, the minimum period of limitation available to suretiesjas a defense in the 
jurisdiction of the suit shall be applicable. 


§13 Notice and Claims to the Surety, the Owner or the Contractor shall be mailed or delivered jo the address -shown 
on the page on which their signature appears. Actual receipt of notice or Claims, however accomplished, shall be 
sufficient compliance as of the date received. j j j | 

§ 14 When this Bond has been furnished to comply with a statutory or other legal requirement in the location Where 
the construction was to be performed, any provision in this Bond conflicting with said statutory’orlegaTrequifement" 
shall be deemed deleted herefrom and provisions conforming to such statutory or other legal.requirement shall be 
deemed incorporated herein. When so furnished, the intent is that this Bond shall be construed as a statutory bond 
and not as a common law bond. 


§ 15 Upon request by any person or entity appearing to be a potential beneficiary ofthis Bond, the Contractor and 
Owner shall promptly furnish a copy of this Bond or shall permit a copy to be made. 

§ 16 Definitions <1 i \ 

§ 16.1 Claim. A written statement by the Claimant including at a minimum: . j f 

.1 the name of the Claimant; 

.2 the name of the person for whom the labor was done, or materials or equipment furnished; 

.3 a copy of the agreement or purchase order pursuant to which labor, materials or equipment was 

furnished for use in the performance of the Construction Contract; 

.4 a brief description of the labor, materials or equipment furnished; . 

.5 the date on which the Claimant last performed labor or last furnished materials or equipment for use 
in the performance of the Construction Contract; 

.6 the total amount earned by the Claimant for labor, materials or equipment furnished as of the date of 
the Claim; 

.7 the total amount of previous payments received by the Claimant; and j ; 

.8 the total amount due and unpaid to the Claimant for labor, materials or equipment furnished as of the 
date of the Claim. ! 1 If 


§ 16.2 Claimant. An individual or entity having a direct contract with the Contractor or withVsubcontractoroftiie'" r '"' 
Contractor to furnish labor, materials or equipment for use in the performance of the Construction Contract. The 
term Claimant also includes any individual or entity that has rightfully asserted a claim under an applicable 
mechanic’s lien or similar statute against the real property upon which the Project is located. The "intent of this Bond 
shall be to include without limitation in the terms “labor, materials or equipment” that part ofWaterfgas, power, 
light, heat, oil, gasoline, telephone service or rental equipment used in the Construction Contract,‘ architectural and 
engineering services required for performance of the work of the Contractor and the Contractor’s subcontractors, 
and all other items for which a mechanic's lien may be asserted in the jurisdiction where the labor, materials or 
equipment were furnished. f j 

:j i 

§ 16.3 Construction Contract. The agreement between the Owner and Contractor identified on tfiecovefpage/' 
including all Contract Documents and all changes made to the agreement and the Contract Documents. 
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16.4 Owner Default. Failure of the Owner, which has not been remedied or waived, to pay the Contractor as 


Construction Contract. 

§ 16.5 Contract Documents. All the documents that comprise the agreement between the Owner and Contractor. 

§ 17 If this Bond is issued for an agreement between a Contractor and subcontractor, the term tiontractor in this 
Bond shall be deemed to be Subcontractor and the term Owner shall be deemed to be Contractor. 

§ 18 Modifications to this bond are as follows: 

«-»As used in § 16.2, the phrase “to furnish labor, materials or equipment for use.ih the performance of the 


Construction Contract ” includes the entire scope ofthe term “improve” as defined in S.C. Code § 26-6-10(2), which 


term “means and includes any design or other professional or skilled services furnished bv architects, engineers. 


land surveyors, and landscape archit e cts." 

•; 

(Space is provided below for additional signatures of added parlies, other than those appearing on the cover page.) 
CONTRACTOR AS PRINCIPAL SURETY | j j j 

Company: (Corporate Seal) Company: j (Corporate Seal) 


Signature: _ 

Name and Title: « »« » 

Address: « » 


Signature: _ _ 

Name and Title: « »« » 
Address: « » 
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Sheri L Wainscott 


From: Nancy Zablud <NZablud@sfla.biz> 

Sent Tuesday, November 24, 2015 12:09 PM 

To: Keith R. Powell 

Subject: Executed Horry County Contracts A141, Exhibit A and Exhibit B 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Hi Keith, 


When you have a moment, could you please forward the executed copy of the entire contract with Exhibit A and B. This 
will allow me to continue with the A143 and C441 to ensure I have all the final language. 


Thanks so much. 



Nancy Zablud, CPA CGMA MBA 

Controller 

Capital Bank Plaza 

333 Fayetteville Street, Suite 225 

Raleigh, NC 27601 

Main; 919-573-6350 

Cell; 919-818-2879 ' - 

Fax: 919-573-6355 

nzablud(S)sfia.biz 

www.sfla.biz 


From: Robbie Ferris 

Sent: Tuesday, November 17, 2015 9:56 AM 

To: Nancy Zablud; Mike Wawrzyniak; Kenneth J. Peeples; Aaron Thomas; Mike Richter 
Subject: Fwd: Hcs 

Guys, 

See attached exhibit B in the email from Keith Powell. 

Robbie 

Sent from my iPhone 
Begin forwarded message: 

From: "Keith R. Powell" <kpowell@childs-halligan.net> 

Date: November 17, 2015 at 9:47:32 AM EST 

To: "Robbie Ferris (RFerris@sfia.bizy ' <RFerris@sfia.biz> ., Mark Wolfe 
<M W olfc002@horry county schools ,net >. "Ara Heinz (AHein zffihorrvcountyschools.nef) 11 
<AHeinz@horrycountyschools.net >., John Gardner <JGardner@horrycountyschools.net> . 
Kenneth Generette <KGenerette@horrvcountyschools.net >. " rmaxev@horrvcoimtvschools.net " 

l 
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< rinaxey@Rorrycountyschools.net> 

Cc: "William F. Halligan" < bhalligan@childs-halligan.net> 

Subject: RE: Hcs 

Robbie & HCS folks: 

Ex B updated draft attached for review & comment. Waiting on HCS comments on 141 and Ex 
A. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www. childs-halli gan. com 
(803) 254-4035 

NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable 
and protected by attorney-client privilege. If you have received this e-mail in error, this does not 
constitute permission to examine, copy or distribute the accompanying material. If you receive 
this message in error, please notify us by telephone as listed above immediately. 


On Nov 17, 2015, at 7:43 AM, Robbie Ferris <RFerris@sfla,biz> wrote: 
Keith 

Can you send the latest version of the contract for review 
Robbie 


Sent from my iPhone 


2 
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Sheri L. Wainscott 


From: 

Keith R. Powell 

Sent: 

Monday, November 23, 2015 11:00 AM 

To: 

Robbie Ferris 

Subject: 

RE: HCS - Revised Invoices 

Attachments: 

A312PaymentBond-2010 - Working Draft - OOl.docx; A312PerformanceBond-2010 - 
Working Draft - (3).docx 

Follow Up Flag: 

Follow up 

Flag Status: 

Flagged 

Categories: 

Red Category 


I'm going to attach the uncompleted forms of bonds to the Ex B for tonight. 

Keith R. Powell 
Childs & Halligan, P.A. 
Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 


From: Robbie Ferris rmailto:RFerris(a>sfla.biz1 
Sent: Sunday, November 22, 2015 6:23 PM 
To: Keith R. Powell 
Subject: FW: HCS - Revised Invoices 

Keith, 

These are the invoices I plan on submitting, Since the school folks are not talking to us until we get a contract can you 
tell me what we need to do to officially submit these? if they do wire transfers that is always best for us so we can pay 
people faster. We have included wire transfer instruction in case they are able to do wire transfers. 

Robbie 


From: Rick Green 

Sent: Sunday, November 22, 2015 6:14 PM 

To: Robbie Ferris 

Subject: FICS - Revised Invoices 

Here you go!!! I've also attached the wire instructions to move funds into the Firstfloor Energy Positive (HCS Team) 
account at BB&T. 

Richard A. Green 

Firstfloor Inc. 

4400 Silas Creek Parkway, Ste. 200 
Winston Salem, NC 27104 
Office: (336) 794-2325 
Fax: (336) 768-7666 

l 
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rgreen@firstfloor.biz 
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Payment Bond 


AIA Document A312™ - 2010 


CONTRACTOR: 

(Name, legal status and address) 

« »« » 

« » 


SURETY: 

(Name, legal status and principal 
place of business) 

« »« » 

:« >) 


OWNER: 

(Name, legal status and address) 

« Hon y County School District. South Carolina -))« . Political Subd i vision of the 
State of South Carolina -)) 

:« » 


CONSTRUCTION CONTRACT 
Date: « » 

Amount: $ « » 

Description: 

(Name and location) 

«Horry County Schooll District)) 
« » 


BOND 

Date: 

(Not earlier than Construction Contract Date) 

« »' 

Amount; $ « >> 

Modifications to this Bond: 


« » 


None 


« » 


See Section 18 


CONTRACTOR AS PRINCIPAL SURETY 

Company: (Corporate Seal) Company: ( Corporate Seal) 


Signature: _ 

Name and « »« » 
Title: 


Signature: _ 

Name and « »« » 
Title: 


(Any additional signatures appear on the last page of this Payment Bond.) 


(FOR INFORMATION ONLY — Name, address and telephone) 

AGENT or BROKER: OWNER’S REPRESENTATIVE: 

(Architect, Engineer or other party;) 


« 

» . 

1 « 

» 

« 

» 

« 

» 

<< 

» 

: « 

» 



« 

» 



« 

» 



« 

» 



The' author of this document 
;jhas‘ added information 
sneeded for its completion. 
The author may also have 
frevjised the text of the 
jorijginal AIA standard form. 
|An ffldditionp and Deletions 
Report thatfnotes added 
-information! as j well as 
Ireyisions to the standard 
form text is available..from 
ithe author and should be | 
'reviewed;'’” .... 

This document has important 
legal consequences. 
Consultation with an 
attorney is encouraged with 
respect to-its completion 
or modification. 

Any singular .reference to 
Contractor, Surdty,% Owner 

or other party oha!! be .„ 

considered plural whepe 5 
applicable. ' 




ELECTRONIC COPYING of any 
portion of this AIA* Document 
to another electronic file is 
prohibited and constitutes a 
violation of copyright laws 
as set forth in the footer of 
this document. 
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§ 1 The Contractor and Surety Jointly and severally, bind themselves, their heirs, executors, administrators, 
successors and assigns to the Owner to pay for labor, materials and equipment furnished for use in the performance 
of the Construction Contract, which is incorporated herein by reference, subject to the following terms. 

§ 2 If the Contractor promptly makes payment of all sums due to Claimants, and defends, indemnifies and holds 
harmless the Owner from claims, demands, liens or suits by any person or entity seeking payment for labor, 
materials or equipment furnished for use in the performance of the Construction Contract, then the Surety and the 
Contractor shall have no obligation under this Bond. 

§ 3 If there is no Owner Default under the Construction Contract, the Surety’s obligation to the Owner under this 
Bond shall arise after the Owner has promptly notified the Contractor and the Surety (at the address described in 
Section 13) of claims, demands, liens or suits against the Owner or the Owner’s property by anjy person or entity 
seeking payment for labor, materials or equipment furnished for use in the performance of the Construction Contract 
and tendered defense of such claims, demands, liens or suits to the Contractor and the Surely. } 


§ 4 When the Owner has satisfied the conditions in Section 3, the Surety shall promptly and at the Surety’s expense 




§ 5 The Surety’s obligations to a Claimant under this Bond shall arise after the following: : 

§ 5.1 Claimants, who do not have a direct contract with the Contractor, 

.1 have furnished a written notice of non-payment to the Contractor, stating with substantial accuracy 
the amount claimed and the name of the party to whom the materials were, or. equipment...was,. 
furnished or supplied or for whom the labor was done or performed, within ninety (90) days after 


| I|J 1111 ■ KIIII 




.2 have sent a Claim to the Surety (at the address described in Section 13). 

§ 5.2 Claimants, who are employed by or have a direct contract with the Contractor, have sent a Claim to the,Surety 
(at the address described in Section 13). f ' - ' ,******" f | 

§ 6 If a notice of non-payment required by S ection 5.1.1 is given by the Owner to the Contractor,, that is sufficient to 
satisfy a Claimant’s obligation to furnish a written notice of non-payment under Section 5.1.1. "* L, 

§ 7 When a Claimant has satisfied the conditions of Sections 5.1 or 5.2, whichever is applicable, the Surety shall 
promptly and at the Surety’s expense take the following actions: 

§ 7.1 Send an answer to the Claimant, with a copy to the Owner, within sixty (60) days after yeceipt of the Claim, 
stating the amounts that are undisputed and the basis for challenging any amounts that are disputed; and-, \ / 


§ 7.2 Pay or arrange for payment of any undisputed amounts. j f I / 

it SI 

§ 7.3 The Surety’s failure to discharge its obligations under Section 7.1 or Section 7.2 shallprotlbe deemed]to ! 
constitute a waiver of defenses the Surety or Contractor may have or acquire as to a ClaimJexd ept as to un dis pute d 
amounts for which the Surety and Claimant have reached agreement. If, however, the Surety fails to discharge its 
obligations under Section 7.1 or Section 7.2, the Surety shall indemnify the Claimant for the reasonable attorney’s 
fees the Claimant incurs thereafter to recover any sums found to be due and owing to the Claimant. 


§ 8 The Surety’s total obligation shall not exceed the amount of this Bond, plus the amount of reasonable attorney’s 
fees provided under Section 7.3, and the amount of this Bond shall be credited for any payments made in good faith 
by the Surety. / / 

§ 9 Amounts owed by the Owner to the Contractor under the Construction Contract shall be’ used for the 
performance of the Construction Contract and to satisfy claims, if any, under any construction performance bond. 
By the Contractor furnishing and the Owner accepting this Bond, they agree that all funds earned by the Contractor 
in the performance of the Construction Contract are dedicated to satisfy obligations of the Contractor and Surety 
under this Bond, subject to the Owner’s priority to use the funds for the completion of the work-. 
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§ 10 The Surety shall not be liable to the Owner, Claimants or others for obligations of the Contractor that are 
unrelated to the Construction Contract, The Owner shall not be liable for the payment of any costs or expenses of 
any Claimant under this Bond, and shall have under this Bond no obligation to make payments to, or give notice on 
behalf of, Claimants or otherwise have any obligations to Claimants under this Bond. 

§ 11 The Surety hereby waives notice of any change, including changes of time, to the Construction Contract or to 
related subcontracts, purchase orders and other obligations. I j 

§ 12 No suit or action shall be commenced by a Claimant under this Bond other than in a cqurt of competent 
jurisdiction in the state in which the project that is the subject of the Construction Contract is locSKcToriBerffi'e 
expiration of one year from the date (1) on which the Claimant sent a Claim to the Surety pursuantto Section-5T i2 - 

or 5.2, or (2) on which the last labor or service was performed by anyone or the last materials of equipment were 
furnished by anyone under the Construction Contract, whichever of (1) or (2) first occurs. If the provisions of this 
Paragraph are void or prohibited by law, the minimum period of limitation available to sureties as a defense in the 
jurisdiction of the suit shall be applicable. .. 5 

§ 13 Notice and Claims to the Surety, the Owner or the Contractor shall be mailed or delivered to the address "shown 
on the page on which their signature appears. Actual receipt of notice or Claims, however accomplished, shall be 
sufficient compliance as of the date received. jj j f | 

| ij | ■ jj 

§ 14 When this Bond has been furnished to comply with a statutory or other legal requirement in the location where 
the construction was to be performed, any provision in this Bond conflicting with said statujorjhorl^alTfequifefflfcftt""™ 

shall be deemed deleted herefrom and provisions conforming to such statutory or other leg^UequjrsajiejitsfegJl. .be,.,^..,., , 

deemed incorporated herein. When so furnished, the intent is that this Bond shall be construed as a statutory bond 
and not as a common law bond, 

§ 15 Upon request by any person or entity appearing to be a potential beneficiary of this Bond, the Contractor and 
Owner shall promptly furnish a copy of this Bond or shall permit a copy to be made. -i I 

§ 16 Definitions 

§16.1 Claim. A written statement by the Claimant including at a minimum: 

.1 the name of the Claimant; 

.2 the name of the person for whom the labor was done, or materials or equipment furnished; 

.3 a copy of the agreement or purchase order pursuant to which labor, materials or equipment was 

furnished for use in the performance of the Construction Contract; 

.4 a brief description of the labor, materials or equipment furnished; .. , 

.5 the date on which the Claimant last performed labor or last furnished materials or equipment for use 
in the performance of the Construction Contract; / /' 

.6 the total amount earned by the Claimant for labor, materials or equipment furnished as of the date of 
the Claim; j ! j / 

.7 the total amount of previous payments received by the Claimant; and | \ j f 

.8 the total amount due and unpaid to the Claimant for labor, materials or equipment furnished as [of the 

date of the Claim, j L__j I. 


§ 16.2 Claimant. An individual or entity having a direct contract with the Contractor or with ;J a subcontractormf the ■ 
Contractor to furnish labor, materials or equipment for use in the performance of the Construction Contract. The 

term Claimant also includes any individual or entity that has rightfully asserted a claim under an applicable ■ ..,,, 

mechanic’s lien or similar statute against the real property upon which the Project is located. The intent ofthis Bond 
shall be to include without limitation in the terms “labor, materials or equipment” that part ofWaterfgas, power, ' 
light, heat, oil, gasoline, telephone service or rental equipment used in the Construction Contract, architectural and 
engineering services required for performance of the work of the Contractor and the Contrabtorj s subcontractors, 
and all other items for which a mechanic's lien may be asserted in the jurisdiction where thb labor, materials or 
equipment were furnished. I i 

' | jj 

| | 

§ 16.3 Construction Contract. The agreement between the Owner and Contractor identified on tlie cover page, 
including all Contract Documents and all changes made to the agreement and the Contract Documents,™——.... 
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§ 16.4 Owner Default. Failure of the Owner, which has not been remedied or waived, to pay the Contractor as 
required under the Construction Contract or to perform and complete or comply with the other material terms of the 
Construction Contract. 


§ 16.5 Contract Documents. All the documents that comprise the agreement between the Owner and Contractor. 

§ 17 If this Bond is issued for an agreement between a Contractor and subcontractor, the term dontractor in this 
Bond shall be deemed to be Subcontractor and the term Owner shall be deemed to be Contractor. 


§ 18 Modifications to this bond are as follows: 

(Space is provided below for additional signatures of added parties, other than those appearing on the cover page.) 
CONTRACTOR AS PRINCIPAL SURETY 


Company: 

( Corporate Seal) 

Company: 

: (Corporate Seal) 

; : 

Signature: 


Signature: 

f 1 < if 

Name and Title: << »« » . 


Name and Title: « »« » 

: . ■ 

Address: « » 


Address: « » . 

' ■' - .■ : - - : - . 
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AIA Document A312“ 


2010 


Performance Bond 


CONTRACTOR: 

(Name, legal status and address) 

« »« » 

« » 


SURETY: 

(Name, legal status and principal 
place of business) 

« »« » 

« » 


OWNER: 

(Name, legal status and address) 

Horry County Schools-Q+sfrfet. a political subdivision of the State of South 
Carol ina.' « »« » 

« »' • . ■ 


CONSTRUCTION CONTRACT 
Date: << » 

Amount: $ « >> 

Description: 

(Name and location) 

.« Hoi 
« » 


;-Bistt4ot;»; 


BOND 

Date: 

(Not earlier than Construction Contract Date) 

:« » 

Amount: $ « » 

Modifications to this Bond: 


« » 


None 


«x 

» 


See Section 16 


CONTRACTOR AS PRINCIPAL SURETY 

Company: (Corporate Seal) Company: 


(Corporate Seal) 


Signature:_ 

Name and « »« » 
Title: 


Signature: _ 

Name and « »« » 
Title: 


(Any additional signatures appear on the last page of this P erformance Bond.) 


(FOR INFORMATION ONLY — Name, address and telephone) 

AGENT or BROKER: OWNER’S REPRESENTATIVE: 

(Architect, Engineer or other party:) 
« » : ■ : « » 

'« » ; A »"' - 

tt 1 » . « » 

« » . 


Additions] and deletions: 
| , he,~.author of this document 
has added information. 
Reeded for its completion. 
The author may also have 
revised the text of the 
original AIA standard form. 
M. Adj ditions and Deletions 
that notes added 
Information as well as 
irevipions to the standard 
form] 'fcext is available from 
the,,-.klithor and should be 
reviewed ,\ 

This document has important 
legal consequences. 
Consultation with an 
attorney is encouraged with 
resf>e<^| to its completion 
oir ..modification. 

singular reference to 
Contractor, Surety, Owner 
or dth.er party shall be 
considered plural where 
applicable. 


ij 


I i 

11! i 

i \ f 


ELECTRONIC COPYING of any 
portion of this AIA® Document 
to another electronic file is 
prohibited and constitutes a 
violation of copyright laws 
as set forth in the footer of 
this document. 


aia Document A312™ - 2010 Performance Bond. The American Institute of Architects. All rights reserved, WARNING: This AIA Document is 
protected by tJTS. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA" Document, or any 
portion, of it, may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. 
This draft was produced by AIA software at 14:26:3*7 on 07/21/2015 under Order No. 0239586208__1 which expires on 07/14/2016, and is not for 
resale. 

User Notesi (1280266606) 


PAPR- 001670 






§ 1 The Contractor and Surety, jointly and severally, bind themselves, their heirs, executors, administrators, 
successors and assigns to the Owner for the performance of the Construction Contract, which is incorporated herein 
by reference. 


§ 2 If the Contractor performs the Construction Contract, the Surety and the Contractor shall have no obligation 
under this Bond, except when applicable to participate in a conference as provided in Section 3. 

§ 3 If there is no Owner Default under the Construction Contract, the Surety’s obligation under this Bond shall arise 
after | jj 

.1 the Owner first provides notice to the Contractor and the Surety that the Ownet is considering 
declaring a Contractor Default. Such notice shall indicate whether the Ownerjis requesting a 
conference among the Owner, Contractor and Surety to discuss the Contractoris performance. If the 
Owner does not request a conference, the Surety may, within five (5) businespjdays after receipt of 
the Owner’s notice, request such a conference. If the Surety timely requests a conference, the Owner 
shall attend. Unless the Owner agrees otherwise, any conference requested under this Section 3.1 
shall be held within ten (10) business days of the Surety’s receipt of the Owner’s notice. If the 
Owner, the Contractor and the Surety agree, the Contractor shall be allowed a reasonable time to 
perform the Construction Contract, but such an agreement shall not waive the Owner’s right, if any, 
subsequently to declare a Contractor Default; f f f f 

.2 the Owner declares a Contractor Default, terminates the Construction ContracM' antbnotifies the 
Surety; and || jj 

.3 the Owner has agreed to pay the Balance of the Contract Price in accordance with? the terms of the 
Construction Contract to the Surety or to a contractor selected to perform theJConstruction Contract. 


§ 4 Failure on the part of the Owner to comply with the notice requirement in Section 3.1 shall not constitute a 
failure to comply with a condition precedent to the Surety’s obligations, or release the Surety from its Obligations, 
except to the extent the Surety demonstrates actual prejudice. / / 

§ 5 When the Owner has satisfiedthe conditions of Section 3, the Surety shall promptly and;dt the Surety’s expense 
take one of the following actions: jj < |S 

§ 5.1 Arrange for the Contractor, with the consent of the Owner, to perform and complete the Construction Contract; 

§ 5.2 Undertake to perform and complete the Construction Contract itself, through its agents or independent 
contractors; ] 


§ 5.3 Obtain bids or negotiated proposals from qualified contractors acceptable to the (Kvner for a contract for 
performance and completion of the Construction Contract, arrange for a contract to be prepared fpf execution by the 
Owner and a contractor selected with the Owner’s concurrence, to be secured with performance and payment bonds 
executed by a qualified surety equivalent to the bonds issued on the Construction Contract, arid pay to the Owner the 
amount of damages as described in Section 7 in excess of the Balance of the Contract Price incurred by the Owner 
as a result of the Contractor Default; or 15 jf 


§ 5.4 Waive its right to perform and complete, arrange for completion, or obtain a new contractor and i 
reasonable promptness under the circumstances: 

.1 After investigation, determine the amount for which it may be liable to the Owner and, as soon as 
practicable after the amount is determined, make payment to the Owner; or /' \ 

.2 Deny liability in whole or in part and notify the Owner, citing the reasons for denial. 

■ i •. 

§ 6 If the Surety does not proceed as provided in Section 5 with reasonable promptness, the Surety shall be deemed 
to be in default on this Bond seven days after receipt of an additional written notice from the Owner to-the Surety 
demanding that the Surety perform its obligations under this Bond, and the Owner shall be entitled to]enforce any 
remedy available to the Owner. If the Surety proceeds as provided in Section 5.4, and the ()wner refuses the 
payment or the Surety has denied liability, in whole or in part, without further notice the Owner shallije entitled to 
enforce any remedy available to the Owner. S jj 
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§ 7 If the Surety elects to act under Section 5.1, 5.2 or 5.3, then the responsibilities ofthe Surety to the Owner shall 
not be greater than those of the Contractor under the Construction Contract, and the responsibilities of the Owner to 
the Surety shall not be greater than those of the Owner under the Construction Contract. Subject to the commitment 
by the Owner to pay the Balance of the Contract Price, the Surety is obligated, without duplication, for 

.1 the responsibilities of the Contractor for correction of defective work and completion of the 
Construction Contract; 

.2 additional legal, design professional and delay costs resulting from the Contractor’s Default, and 
resulting from the actions or failure to act of the Surety under Section 5; and ' ; 

,3 liquidated damages, or if no liquidated damages are specified in the Construction Contract, actual 
damages caused by delayed performance or non-performance of the Contractor. -• 

■: : 

§ 8 If the Surety elects to act under Section 5.1, 5.3 or 5.4, the Surety’s liability is limited to the amount of this 
Bond. 

§ 9 The Surety shall not be liable to the Owner or others for obligations of the Contractor that are unrelated to the 
Construction Contract, and the Balance of the Contract Price shall not be reduced or set off on account of any such 
unrelated obligations. No right of action shall accrue on this Bond to any person or entity other than the Owner or its 
heirs, executors, administrators, successors and assigns. ; ! 

j : 

§ 10 The Surety hereby waives notice of any change, including changes of time, to the Construction Contract or to 
related subcontracts, purchase orders and other obligations. 

§ 11 Any proceeding, legal or equitable, under this Bond maw must be instituted in any court of competent 
jurisdiction in the location in which the work or part of the work is located-and- shall be institute d within two y ears 
after-a declaration of Contractor Default or within Iwo years after the Contractor ceased working or within two y ears 
a fter - the Surety refuses or fa lls- to pe rf orm its obligat i- ons - under this Bond, whichever occurs first. If the provisions 
ef this Paragr a ph - a r e void or - prohibited by law; the minimum per io d of limitation available to s u reties as a defens e 
i a the jurisdiction of the suit shall be applic a ble . 

■ i .,/ 11 

§ 12 Notice to the Surety, the Owner or the Contractor shall be mailed or delivered to the address shown on the page 

on which their signature appears. \ \| { 

§ 13 When this Bond has been furnished to comply with a statutory or other legal requirement in the location where 
the construction was to be performed, any provision in this Bond conflicting with said statutory or legal requirement 
shall be deemed deleted herefrom and provisions conforming to such statutory or other legal requirement shall be 
deemed incorporated herein. When so furnished, the intent is that this Bond shall be construed as a statutory bond 
and not as a common law bond. / \ / J 

■i f\ | f / 

§ 14 Definitions ff 

§ 14.1 Balance of the Contract Price. The total amount payable by the Owner to the Contractdrfunddr the Construction 
Contract after all proper adjustments have been made, including allowance to the Contractor pf any amounts 
received or to be received by the Owner in settlement of insurance or other claims tor damages to which the 
Contractor is entitled, reduced by all valid and proper payments made to or on behalf of the Contractor under the 
Construction Contract. \ jj 

§ 14.2 Construction Contract, The agreement between the Owner and Contractor identified on the cover page, 
including all Contract Documents and changes made to the agreement and the Contract Documents. 

§14-3 Contractor Default. Failure ofthe Contractor, which has not been remedied or waived, to'perfdriji or otherwise 
to comply with a material term ofthe Construction Contract. 11 If 

i i 

h if • 

§ 14.4 Owner Default. Failure of the Owner, which has not been remedied or waived, to pay the Contractor as 
required under the Construction Contract or to perform and complete or comply with the other material terms of the 
Construction Contract. 1 ; 

■ i! 

§ 14.5 Contract Documents. All the documents that comprise the agreement between the Owner and Contractor. 
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§ 15 If this Bond is issued for an agreement between a Contractor and subcontractor, the term Contractor in this 
Bond shall be deemed to be Subcontractor and the term Owner shall be deemed to be Contractor. 


§ 16 Modifications to this bond are as follows: 

16.1« Performanc e ofthe Construction Contract includes post-occupancy obligations ofthe Contractor incorporated 
into the Constru cti on Contract. 

16.2 Performance of th e Construction Contract includes performance of the'responsibilities ofthe design 1 
professionals participating in the Design-Build Construction Contract. » 


(Space is provided below for additional signatures of added parties, other than those appearing on the cover page.) 

CONTRACTOR AS PRINCIPAL SURETY fj 

Company: (Corporate Seal) Company: || (Corporate Seal) 


Signature: _ 

Name and Title: « »« » 

Address: « » 



Signature: _ 

Name and Title: « »« » 

Address: « » 
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Sheri L. Wainscott 


From: 

Keith R. Powell 

Sent: 

Monday, November 23, 2015 11:17 AM 

To: 

Robbie Ferris 

Subject: 

RE: HCS - Revised Invoices 

Importance: 

High 

Follow Up Flag: 

Follow up 

Flag Status: 

Flagged 

Categories: 

Red Category 


Crap. I mean performance bond form. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 

NOTICE: This e-mail may contain information that is personal and confidential, non-disclosabie and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 


From: Keith R. Powell 

Sent: Monday, November 23, 2015 11:16 AM 
To: 'Robbie Ferris' 

Subject: RE: HCS - Revised Invoices 

Hang on I need to get the current payment bond 


Keith R. Powell 
Childs & Halligan, P.A. 
Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 


From: Robbie Ferris rmailto:RFerris(a)sfla.bizl 
Sent: Sunday, November 22, 2015 6:23 PM 
To: Keith R. Powell 
Subject: FW: HCS - Revised Invoices 

Keith, 

These are the invoices I plan on submitting. Since the school folks are not talking to us until we get a contract can you 
tell me what we need to do to officially submit these? If they do wire transfers that is always best for us so we can pay 
people faster. We have included wire transfer instruction in case they are able to do wire transfers. 
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From: Rick Green 

Sent: Sunday, November 22, 2015 6:14 PM 

To: Robbie Ferris 

Subject: HCS - Revised Invoices 

Here you go!!! I've also attached the wire instructions to move funds into the Firstfloor Energy Positive (HCS Team) 
account at BB&T. 

Richard A. Green 

Firstfloor Inc. 

4400 Silas Creek Parkway, Ste. 200 
Winston Salem, NC 27104 
Office: (336) 794-2325 
Fax: (336) 768-7666 
rgreen@firstfloor.biz 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Subject: 

Attachments: 

Follow Up Flag: 
Flag Status: 

Categories: 


Keith R. Powell 

Monday, November 23, 2015 11:18 AM 
Robbie Ferris (RFerris@sfla.biz) 

312 performance 
65l979.pdf 

Follow up 
Flagged 

Red Category 
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Performance Bond 


CONTRACTOR: SURETY; 

(Name, legal status and address) (Name, legal status and principal 

place of business) 





OWNER: 

(Name, legal status and address) 

Horry County Schools, a political subdivision of the State of South Carolina. 


CONSTRUCTION CONTRACT 
Date: 

Amount: $ 

Description: 

(Name and location) 

Horry County Schools 


BOND 

Date: 

(Not earlier than Construction Contract Date) 


Amount: $ 

Modifications to this Bond: 


None 



See Section 16 


CONTRACTOR AS PRINCIPAL SURETY 

Company: (Corporate Seal) Company: (Corporate Seal) 


Signature: _ Signature: _ 

Name and Name and 

Title: Title: 

(Any additional signatures appear on the last page of this Performance Bond.) 


(FOR INFORMATION ONLY — Name, address and telephone) 

AGENT or BROKER: OWNER’S REPRESENTATIVE: 



j This document has important 
I legal consequences, 
j Consultation With dn attorney 
j is encouraged witfj respect to 
J its'completionbr modification. 

Any singular reference ic 
Contractor, Surety, Owner or ,,, 

other party shall be considered j 
plural where applicable. 






ELECTRONIC COPYING of any 
portion of this AIA® Document 
to another electronic file is 
prohibited and constitutes a 
violation of copyright laws as 
set forth in the footer of this 
document. 
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§ 1 The Contractor and Surety, jointly and severally, bind themselves, their heirs, executors, administrators, 
successors and assigns to the Owner for the performance of the Construction Contract, which is incorporated herein 
by reference. 

§ 2 If the Contractor performs the Construction Contract, the Surety and the Contractor shall have no obligation 
under this Bond, except when applicable to participate in a conference as provided in Section "3i 

j j 

§ 3 If there is no Owner Default under the Construction Contract, the Surety’s obligation under this Bond shall arise 
after j j 

.1 the Owner first provides notice to the Contractor and the Surety that the Owner is considering 

declaring a Contractor Default. Such notice shall indicate whether the Owner is Requesting a-- 

conference among the Owner, Contractor and Surety to discuss the Contraetpr’slperlbrmance. If the 
Owner does not request a conference, the Surety may, within five (5) business days after receipt of 
the Owner’s notice, request such a conference. If the Surety timely requests a cohference, the Owner 
shall attend. Unless the Owner agrees otherwise, any conference requested under this Section 3.1 
shall be held within ten (10) business days ofthe Surety’s receipt of the Owner’s notice. If the 
Owner, the Contractor and the Surety agree, the Contractor shall be allowed a reasonable time to 
perform the Construction Contract, but such an agreement shall not waive the Owner’s right, if any, 
subsequently to declare a Contractor Default; j j 1 ; 

the Owner declares a Contractor Default, terminates the Construction Contract and notified* the 
Surety; and j j j 

the Owner has agreed to pay the Balance of the Contract Price in accordance' withthetermk ofthe 
Construction Contract to the Surety or to a contractor selected to perform thiConstoctipa Contract, 

§ 4 Failure on the part of the Owner to comply with the notice requirement in Section 3,1 shall not constitute a 
failure to comply with a condition precedent to the Surety’s obligations, or release the Surety from its obligations, 
except to the extent the Surety demonstrates actual prejudice. 


take one of the following actions: ) j ] 

§ 5.1 Arrange for the Contractor, with the consent of the Owner, to perform and complete the Construction Cdhtrabt; 

§ 5.2 Undertake to perform and complete the Construction Contract itself, through its agents or independent 
contractors; 

§ 5.3 Obtain bids or negotiated proposals from qualified contractors acceptable to the Owner,.for a contract i'or 
performance and completion of the Construction Contract, arrange for a contract to be prepared for execiftiop by the 
Owner and a contractor selected with the Owner’s concurrence, to be secured with performance and payment* bonds 
executed by a qualified surety equivalent to the bonds issued on the Construction Contract, jand pay to the Owner the 
amount of damages as described in Section 7 in excess ofthe Balance ofthe Contract Price] ineprred by the Ofyner 
as a result of the Contractor Default; or ) I ' ' f 

li j ; 

§ 5.4 Waive its right to perform and complete, arrange for completion, or obtain a new contractor and with 

reasonable promptness under the circumstances: * .' --- 

.1 After investigation, determine the amount for which it may be liable to the Owner and, as soon as 

practicable after the amount is determined, make payment to the Owner; or , .. 

.2 Deny liability in whole or in part and notify the Owner, citing the reasons for denial. 

§ 6 If the Surety does not proceed as provided in Section 5 with reasonable promptness, the Surety shall be deemed 
to be in default on this Bond seven days after receipt of an additional written notice from thjb Owner to the Surety 
demanding that the Surety perform its obligations under this Bond, and the Owner shall be entitled to enforce any 
remedy available to the Owner. If the Surety proceeds as provided in Section 5.4, and the Owner refuses the 
payment or the Surety has denied liability, in whole or in part, without further notice the Owner shall be entitled to 
enforce any remedy available to the Owner. f 
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§ 7 If the Surety elects to act under Section 5.1, 5.2 or 5.3, then the responsibilities of the Surety to the Owner shall 
not be greater than those of the Contractor under the Construction Contract, and the responsibilities of the Owner to 
the Surety shall not be greater than those of the Owner under the Construction Contract. Subject to the commitment 
by the Owner to pay the Balance of the Contract Price, the Surety is obligated, without duplication, for 

.1 the responsibilities of the Contractor for correction of defective work and completion of the 
Construction Contract; r™ 

.2 additional legal, design professional and delay costs resulting from the Contractor’s Default, and 
resulting from the actions or failure to act of the Surety under Section 5; an dj I 
.3 liquidated damages, or if no liquidated damages are specified in the Construction Contract, actual 
damages caused by delayed performance or non-performance of the Contractor. 

§ 8 Ifthe Surety elects to act under Section 5.1, 5.3 or 5.4, the Surety’s liability is limited to the amount ofthis 
Bond. I 1 


§ 9 The Surety shall not be liable to the Owner or others for obligations of the Contractor that are unrelated to the 
Construction Contract, and the Balance of the Contract Price shall not be reduced or set off on account of any such 
unrelated obligations. No right of action shall accrue on this Bond to any person or entity other than the Owner or its 
heirs, executors, administrators, successors and assigns. 

§ 10 The Surety hereby waives notice of any change, including changes of time, to the Construction Contract! or to 
related subcontracts, purchase orders and other obligations. 


§ 11 Any proceeding, legal or equitable, under this Bond may -must b e instituted in any coi|rtit£competet),t.^„^_ 

jurisdiction in the location in which the work or part of the work is l ega t ed and shall be instituted within tw e-yea rs 
ftfr e r -a-de elar - a ti en-ef Ce ntractor D efa ult or 'within two y ears- after the Contra ct or c e ased working or within two y e ars 
after the Sur e ty ref uses o r fails to perform ' its obligations under - thra Bond, - which e v e r occurs first. I f the provi s ion s 
of this Paragraph are void or prohibited by law, th e minimum period of limitation availabl e to - sur - eti -es a s m d e fense 
iftThe-lurlsdiotion of-the-sult-shall-b e applicabl er located. I 


§ 12 Notice to the Surety, the Owner or the Contractor shall be mailed or delivered to the address shown on the page 
on which their signature appears. . ! 

§ 13 When this Bond has been furnished to comply with a statutory or other legal requirement in the locatioh -where 
the construction was to be performed, any provision in this Bond conflicting with said statutory or legal requirement 
shall be deemed deleted herefrom and provisions conforming to such statutory or other legal requirement shall be 
deemed incorporated herein. When so furnished, the intent is that this Bond shall be construed as a statutory bond 
and not as a common law bond. / \ 

§ 14 Definitions j t \ V 

§ 14.1 Balance of the Contract Price. The total amount payable by the Owner to the Contractor jinder the f /' 
Construction Contract after all proper adjustments have been made, including allowance to(the;Contractoijof any 
amounts received or to be received by the Owner in settlement of insurance or other claims! for {damages t6 which 
the Contractor is entitled, reduced by all valid and proper payments made to or on behalf of the' Contractor un fertile 
Construction Contract. | 


§ 14.2 Construction Contract. The agreement between the Owner and Contractor identified on the cover page, 
including all Contract Documents and changes made to the agreement and the Contract Documents i ^«'“'"'"-'-'-”—...„,. 

§ 14.3 Contractor Default. Failure of the Contractor, which has not been remedied or waived, to perform or otherwise:, 
to comply with a material term of the Construction Contract. / / 

I I 

§ 14.4 Owner Default. Failure of the Owner, which has not been remedied or waived, to payjtheSContractor as 
required under the Construction Contract or to perform and complete or comply with the other material terms of the 
Construction Contract. j j 

§ 14.5 Contract Documents. All the documents that comprise the agreement between the Owner and Contractor, 
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§ 15 If this Bond is issued for an agreement between a Contractor and subcontractor, the term Contractor in this 
Bond shall be deemed to be Subcontractor and the term Owner shall be deemed to be Contractor. 


§16 Modifications to this bond are as follows: 

16.1 Performance of the Construction Contract includes post-occupancy obligations of the Contractor incorporated 

into the Construction Contract 

16.2 Performance of the Construction Contract includes performance of the responsibilities of the design 

^ professionals participating in the Design-Build Construction Contract. 

(Space is provided below for additional signatures of added parties, other than those appearing on the cover page.) 

CONTRACTOR AS PRINCIPAL SURETY M 

Company: (Corporate Seal) Company: j s (Corporate Seal) 


Signature: 
Name and Title: 
Address: 



Signature: 
Name and Title: 
Address: 
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Sheri L. Wainscott 


Keith R. Powell 

Monday, November 23, 2015 11:19 AM 
Robbie Ferris (RFerris@sfla.biz) 

A312PaymentBond-2010 - Working Draft - 001.docx.docx (Attachment) 
A312PaymentBond-2010 - Working Draft - 001.docx.docx 

Follow Up Flag: Follow up 

Flag Status: Flagged 


From: 

Sent: 

To: 

Subject: 

Attachments: 


A312PaymentBond-2010 - Working Draft - 001.docx.docx (Attachment) EM KRP to Davis, Heinz, Ferris, Wawrzyniak, 
Peeples, Gardner, Wolfe (payment bond - draft) 

RE: Payment Bond request - Horry County Schools Projects 
From: Keith R. Powell 

To: Danielle Davis; aheinz@horrvcountyschools.net 
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Payment Bond 


AIA Document A312” 


2010 


CONTRACTOR: SURETY: 

(Name, legal status and address) (Name, legal status and principal 

place of business) 

F1RSTFLOOR ENERGY POSITIVE « .»« » 

LLC,« -»«-» ’ « » 

333 Fayetteville St.. Suite 225 : 

Ralemh. NC 27601 

«—» 

OWNER: 

(Name, legal status and address) 

«Ho rrv County Schoo l Di strict, South Car olina 
~» fe-Politic al Subdiv ision of the State of South Carolina -)) 

« 335 Four Mile Rd . Conway, SC 29528 
843.48 8.6700 » 

CONSTRUCTION CONTRACT 
Date: « » 

Amount: $ « » 

Description: 

(Name and location) 

«14oT TV - €oun t v - Sch<3 oll District)) ! one for each] 

« » ■ ■ ■ 


BOND 

Date: 

(Not earlier than Construction Contract Date) 
«Novembe r 19, 2015 » 

Amount: $ « » 

Modifications to this Bond: 


« » 


None 


«-X 

» 


See Section 18 


3 


ADDITIONS AND DELETIONS: 
jThe; author of this document 
has added information 
.needed for its completion. 
The author may also have 
revised the text of the 
^original AIA standard form. 
sAn (Addition ^ and Deletions 
(Report thatf notes added 

■ information:- as!;well as 
■revisions tip ttie standard 

■ form .text .ih aVailabl e from 
jthe author and should be 1 

This document has important 
legal consequences ii 

Consultation,,-with an ...-•"'“I 

attorney is encouraged with 
respect to its completion 
or modification.; 

Any singular reference to 
Contractor, Surety, Owner 
or other party shall be 
considered plural where 
applicable. : 



CONTRACTOR AS PRINCIPAL 

SURETY 

Company: (Corporate Seal) 

Company: (Corporate Seal) 

Signature: 

Signature: 

Name and « »« » 

Name and « »« » 

Title: 

Title: 


(Any additional signatures appear on the last page of this Payment Bond.) 



(FOR INFORMATION ONLY— 

■Name, address and telephone) 

AGENT or BROKER: 

OWNER’S REPRESENTATIVE: 


(Architect, Engineer or other party:) 

« » 

. Executive Director of Facilities 

.« » 

« 1 lorrv Countv Schools 

« » 



«- ■» 


« ?) 


«-» ; 


«— » " 


ELECTRONIC COPYING of any 
portion of this AIA* Document 
to another electronic file is 
prohibited and constitutes a 
violation of copyright laws 
as set forth in the footer of 
this document. 
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successors and assigns to the Owner to pay for labor, materials and equipment furnished for use in the performance 






§ 2 If the Contractor promptly makes payment of all sums due to Claimants, and defends, indemnifies and holds 
harmless the Owner from claims, demands, liens or suits by any person or entity seeking payment for labor, 
materials or equipment furnished for use in the performance of the Construction Contract, then ithe Surety and the 
Contractor shall have no obligation under this Bond. jj 

§ 3 If there is no Owner Default under the Construction Contract, the Surety’s obligation toithe Owner under this 
Bond shall arise after the Owner has promptly notified the Contractor and the Surety (at thej address-described-in.—— 
Section 13) of claims, demands, liens or suits against the Owner or the Owner’s property by any person or entity 
seeking payment for labor, materials or equipment furnished for use in the performance of the Construction Contract 



§ 5 The Surety’s obligations to a Claimant under this Bond shall arise after the following: 
§ 5.1 Claimants, who do not have a direct contract with the Contractor, 


K l'/111 If 11 hi I 






the amount claimed and the name of the party to whom the materials were, or equipment was, 



§ 7.1 Send an answer to the Claimant, with a copy to the Owner, within sixty (60) days after receipt of the Claim, 
stating the amounts that are undisputed and the basis for challenging any amounts that are disputed; and\ \ / 

§ 7.2 Pay or arrange for payment of any undisputed amounts. | | | / 

| 3 | | 

§ 7.3 The Surety’s failure to discharge its obligations under Section 7.1 or Section 7.2 shalljnotjbe deemed to 1 
constitute a waiver of defenses the Surety or Contractor may have or acquire as to a Claim.-ex dfept as to u4 dis fruted 
amounts for which the Surety and Claimant have reached agreement. If, however, the Surety fails to discharge its 
obligations under Section 7.1 or Section 7.2, the Surety shall indemnify the Claimant for thfereasonable 1 attorney’s'” 
fees the Claimant incurs thereafter to recover any sums found to be due and owing to the Claimant. 

§ 8 The Surety’s total obligation shall not exceed the amount of this Bond, plus the amount of reasonable attorney’s 
fees provided under Section 7.3, and the amount of this Bond shall be credited for any payments made in good faith 
by the Surety. / / 

§ 9 Amounts owed by the Owner to the Contractor under the Construction Contract shall bq used for the 
performance of the Construction Contract and to satisfy claims, if any, under any construction performance bond. 
By the Contractor furnishing and the Owner accepting this Bond, they agree that all funds earned by the Contractor 
in the performance of the Construction Contract are dedicated to satisfy obligations of the Contractor and Surety 
under this Bond, subject to the Owner’s priority to use the funds for the completion of the 


AIA Document A312 TO - 2010 payment Bond, The American Institute of Architects. All rights reserved, WARNING? This AIA Document is 
protected by N.S. Copyright Daw and International Treaties, Unauthorized reproduction or distribution, of this AIA* Document, or-any 
portion of it, may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. 
This draft was produced by AIA software at 12:40:33 on. 11/06/2015 under Order No.0239586208_1 which expires on 07/14/2016, and is not for 
resale. 

User Notes: {1630695778) 


PAPR-001684 













§ 10 The Surety shall not be liable to the Owner, Claimants or others for obligations of the Contractor that are 
unrelated to the Construction Contract. The Owner shall not be liable for the payment of any costs or expenses of 
any Claimant under this Bond, and shall have under this Bond no obligation to make payments to, or give notice on 


§ 11 The Surety hereby waives notice of any change, including changes of time, to the Construction Contract or to 
related subcontracts, purchase orders and other obligations. |i ! 

§ 12 No suit or action shall be commenced by a Claimant under this Bond other than in a court bf competent 
jurisdiction in the state in which the project that is the subject of the Construction Contract js located or after the 
expiration of one year from the date (1) on which the Claimant sent a Claim to the Surety pursuant to Section 5.1.2 
or 5.2, or (2) on which the last labor or service was performed by anyone or the last materials or equipment were 
furnished by anyone under the Construction Contract, whichever of (1) or (2) first occurs. If.the provisions of this 
Paragraph are void or prohibited by law, the minimum period of limitation available to suretiesjas a defense in the 
jurisdiction of the suit shall be applicable. 


§ 13 Notice and Claims to the Surety, the Owner or the Contractor shall be mailed or delivered to the address shown 
on the page on which their signature appears. Actual receipt of notice or Claims, however accomplished, shall be 
sufficient compliance as of the date received. j | { | 

§14 When this Bond has been furnished to comply with a statutory or other legal requirement ih the location where 
the construction was to be performed, any provision in this Bond conflicting with said statutory or legal requirement 
shall be deemed deleted herefrom and provisions conforming to such statutory or other legal requirement shall be 
deemed incorporated herein. When so furnished, the intent is that this Bond shall be construed as a statutory bond 


and not as a common law bond. 

§ 15 Upon request by any person or entity appearing to be a potential beneficiary of this Bond, the Contractor and 
Owner shall promptly furnish a copy of this Bond or shall permit a copy to be made. 


§ 16 Definitions 

§16.1 Claim. A written statement by the Claimant including at a minimum: , 

.1 the name of the Claimant; 

.2 the name of the person for whom the labor was done, or materials or equipment furnished; , 

.3 a copy of the agreement or purchase order pursuant to which labor, materials or equipment was 

furnished for use in the performance of the Construction Contract; 

.4 a brief description of the labor, materials or equipment furnished; . 

.5 the date on which the Claimant last performed labor or last furnished materials'br equipmehtjEbr use-- 

in the performance of the Construction Contract; / .\ \ / 

.6 the total amount earned by the Claimant for labor, materials or equipment furnished as of the date of 
the Claim; 

.7 the total amount of previous payments received by the Claimant; and ; 

.8 the total amount due and unpaid to the Claimant for labor, materials or equipment furnished as of the 
date of the Claim, i ! ; I 


§ 16.2 Claimant. An individual or entity having a direct contract with the Contractor or with a subcontractor of lire 
Contractor to furnish labor, materials or equipment for use in the performance of the Construction Contract. The 
term Claimant also includes any individual or entity that has rightfully asserted a claim under an applicable 
mechanic’s lien or similar statute against the real property upon which the Project is located. The intent of this Bond 
shall be to include without limitation in the terms “labor, materials or equipment” that part of'waterfgas, power, 
light, heat, oil, gasoline, telephone service or rental equipment used in the Construction Contract, architectural and 
engineering services required for performance of the work of the Contractor and the Contractor* s subcontractors, 
and all other items for which a mechanic's lien may be asserted in the jurisdiction where the laljor, materials or 
equipment were furnished. | j 

§ 16.3 Construction Contract. The agreement between the Owner and Contractor identified on tiwcoverpapT 
including all Contract Documents and all changes made to the agreement and the Contract Documents. 
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§ 16.4 Owner Default. Failure of the Owner, which has not been remedied or waived, to pay the Contractor as 
required under the Construction Contract or to perform and complete or comply with the other material terms of the 
Construction Contract. 

§ 16.5 Contract Documents. All the documents that comprise the agreement between the Owner and Contractor. 

§ 17 If this Bond is issued for an agreement between a Contractor and subcontractor, the term Contractor in this 
Bond shall be deemed to be Subcontractor and the term Owner shall be deemed to be Contractor. 

: ; 

§ 18 Modifications to this bond are as follows: 

■<e-» As used in 6 16.2, the phr ase !‘to furnish labor, materials or equipment foruse in the Performance of the 
Construction Contract ” includes the entire scope of the term “im prove” as defi ned in S.C. Code $ 26-6-10(2'). which 
d erm “means and in cl udes any design or other professional or sk i lled services furnished by architects, engineers, 
land surveyors, and landscape ar chit ects.” 


(Space is provided below for additional signatures of added parties, other than those appearing on the cover page.) 


CONTRACTOR AS PRINCIPAL 
Company: 

(Corporate Seal) 

SURETY 

Company: 

. (Corporate Seal) 

Signature: 


Signature: 



Name and Title: « : »« » . 

Address: « » 


Name and Title: « »« » 
Address: « » : 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Subject: 


Nancy Zablud <NZablud@sfla.biz> 

Tuesday, November 24, 2015 12:09 PM 
Keith R. Powell 

Executed Horry County Contracts A141, Exhibit A and Exhibit B 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Hi Keith, 

When you have a moment, could you please forward the executed copy of the entire contract with Exhibit A and B. This 
will allow me to continue with the A143 and C441 to ensure I have all the final language. 

Thanks so much. 



a n c h f t £ t r s 


Nancy Zablud, CPA CGMA MBA 

Controller 

Capital Bank Plaza 

333 Fayetteville Street Suite 225 

Raleigh, NC 27601 

Main: 919-573-6350 

Cell: 919-818-2879 ‘ - 

Fax: 919-573-6355 

nzablud(fi>sfla,biz 

www.sfla.biz 


From: Robbie Ferris 

Sent: Tuesday, November 17, 2015 9:56 AM 

To: Nancy Zablud; Mike Wawrzyniak; Kenneth J. Peeples; Aaron Thomas; Mike Richter 
Subject: Fwd: Hcs 

Guys, 

See attached exhibit B in the email from Keith Powell. 

Robbie 

Sent from my iPhone 
Begin forwarded message: 

From: "Keith R. Powell" <kpowell@childs-halligan.net > 

Date: November 17, 2015 at 9:47:32 AM EST 

To: "Robbie Ferris (RFerris@sfla.biz) " <RFeiTis@sfla.bizA , Mark Wolfe 
<MWolfe002@,horrycountyschools.net >. "Ara Heinz (AHeinz@,horrycountvschools.net) " 
<AHeinz@,horrycountys chools ,net >, John Gardner <JGardner@hoxTycountyschools ,net >. 
Kenneth Generette <KGenerette@horrvcountyschools.net >, " rmaxev@horrycountvschools.net " 

t 
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<rmaxey@hoiTvcountvschools.net> 

Cc: "William F. Halligan" < bhalligan@childs-halligan.net> 

Subject: RE: Hcs 

Robbie & HCS folks: 

Ex B updated draft attached for review & comment. Waiting on HCS comments on 141 and Ex 
A. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 

NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable 
and protected by attorney-client privilege. If you have received this e-mail in error, this does not 
constitute permission to examine, copy or distribute the accompanying material. If you receive 
this message in error, please notify us by telephone as listed above immediately. 

QnNov 17, 2015, at 7:43 AM, Robbie Ferris <RFerris@sfla.biz> wrote: 


Keith 

Can you send the latest version of the contract for review 
Robbie 


Sent from my iPhone 
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Sheri L Wainscott 


From: Keith R. Powell 

Sent: Wednesday, November 25, 2015 12:11 PM 

To: 'Nancy Zablud' 

Subject: RE: Executed Horry County Contracts A141, Exhibit A and Exhibit B 

Attachments: SES Ex A - Final - (l).pdf; SES ex B - Final - (l).pdf; SMS ex B - Final - (l).pdf; SJIS ex B - 

Final - (l).pdf; MBM ex B - Final - (l).pdf; SJIS ex A - Final - (l).pdf; SMS ex A - Final - 
(l).pdf; MBM Ex A - Final - (l).pdf; SMS 141 - Final - (l).pdf; SJIS 141 - Final - (l).pdf; SES 
141 - Final - (l).pdf; MBMS 141 - Final - (l).pdf; 673449 EX A - Final - (l).pdf; al41 ffep - 
Final - (l).pdf; EX B v2 - Final - (l)(l).pdf 

Follow Up Flag: Follow up 

Flag Status: Flagged 


This should be all of it (3 per project). The only one possibly off is CFMS exhibits, because on my remote connection 
today I can't check them. All the rest I know are right, so you can rely on the same language for CFMS. These are as 
printed and checked by Sam & Robbie on Monday. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by 
attorney-client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy 
or distribute the accompanying material. If you receive this message in error, please notify us by telephone as listed 
above immediately. 

From: Nancy Zablud rmailtoiNZabludPsfla.bizj 
Sent: Tuesday, November 24, 2015 12:09 PM 
To: Keith R. Powell 

Subject: Executed Horry County Contracts A141, Exhibit A and Exhibit B 
Hi Keith, 

When you have a moment, could you please forward the executed copy of the entire contract with Exhibit A and B. This 
will allow me to continue with the A143 and C441 to ensure l.have all the final language. 

Thanks so much. 



SStHifctr :■ 


Nancy Zablud, CPA CGMA MBA 

Controller 
Capital Bank Plaza 
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333 Fayetteville Street Suite 225 

Raleigh, NC 27601 

Main: 919-573-6350 

Cell: 919-818-2879 

Fax: 919-573-6355 

nzablud@sfla.biz 

www.sfla.biz 


From: Robbie Ferris 

Sent: Tuesday, November 17, 2015 9:56 AM 

To: Nancy Zablud; Mike Wawrzyniak; Kenneth J. Peepies; Aaron Thomas; Mike Richter 
Subject: Fwd: Hcs 

Guys, 

See attached exhibit B in the email from Keith Powell. 

Robbie 

Sent from my iPhone 
Begin forwarded message: 

From: "Keith R. Powell" <kpowell@childs-halligan.net > 

Date: November 17, 2015 at 9:47:32 AM EST 

To: "Robbie Ferris ('RFerris@sfla.biz) " <RFerris@sfla.biz >. Mark Wolfe 
<MWolfeOQ2@,hon~vcountvschools.net >' "Ara Heinz ('AHeinz@horrvcountyschools.net) " 
<AHeinz@hoiTvcountyschools.net> ' John Gardner < JGardner@hoiTycountyschools.net> , 
Kenneth Generette <KGenerette@horrvcoimtyschools,net> . " rmaxey@horrvcountyschools.net " 
<nnaxey@horrycountys chop Is. net> 

Cc: "William F. Halligan" <bhalligan@clTdlds-halligan.net > 

Subject: RE: Hcs 

Robbie & HCS folks: 

Ex B updated draft attached for review & comment. Waiting on HCS comments on 141 and Ex 
A. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803)254-4035 

NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable 
and protected by attorney-client privilege. If you have received this e-mail in error, this does not 
constitute permission to examine, copy or distribute the accompanying material. If you receive 
this message in error, please notify us by telephone as listed above immediately. 

On Nov 17, 2015, at 7:43 AM, Robbie Ferris <RFerris@sfla.biz> wrote: 


Keith 

Can you send the latest version of the contract for review 
Robbie 
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Sent from my iPhone 


3 


PAPR-001691 






Document A141™ - 2014 Exhibit A 


Design-Build Amendment 


This Amendment is incorporated into the accompanying AIA Document A141™—2014, 
Standard Form of Agreement Between Owner and Design-Builder dated the twenty-third 
day of November in the year two thousand fifteen (the "Agreement") 

(In words, indicate day, month andyear.) 

for the following PROJECT: 

(Name and location or address) 

New Socastee Elementary School per Owner’s Request for Proposals No. 1415-91and the 
Design-Builder’s proposal to the Owner pursuant to Owner’s Solicitation No. 1415-91 

THE OWNER: 

(Name, legal status and address) 

Horry County Schools, South Carolina, a political subdivision of the State of South 
Carolina. 

335 Four Mile Rd. 

Conway, SC 29526 

THE DESIGN-BUILDER: 

(Name, legal status and address) 

FIRSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St., Suite 225 
Raleigh, NC 27601 

The Owner and Design-Builder hereby amend the Agreement as follows. 


ADDITIONS AND DELETIONS: 

The author of this document has 
added information needed for its 
completion. The author may also 
have revised the text of the original 
AIA standard form. An Additions and 
Deletions Report that notes added 
information as well as revisions to 
the standard form text Is available 
from the author and should be 
reviewed. A vertical line in the left 
margin of this document indicates 
where the author has added 
necessary information and where 
the author has added to or deleted 
from the original AIA text. 

This document has important legal 
consequences. Consultation with an 
attorney is encouraged with respect 
to its completion or modification. 

Consultation with an attorney is also 
encouraged with respect to 
professional licensing requirements 
in the jurisdiction where the Project 
is located. 


TABLE OF ARTICLES 


A.1 CONTRACT SUM 

A.2 CONTRACT TIME 

A.3 INFORMATION UPON WHICH AMENDMENT IS BASED 
A.4 DESIGN-BUILDER’S PERSONNEL, CONTRACTORS AND SUPPLIERS 

A.5 COST OF THE WORK 

ARTICLE A.1 CONTRACT SUM 

§ A.1.1 The Owner shall pay the Design-Builder the Contract Sum in current funds for 
the Design-Builder’s performance of the Contract after the execution of this Amendment. 

The Contract Sum shall be one of the following and shall not include compensation the 
Owner paid the Design-Builder for Work performed prior to execution of this 
Amendment: 

(Check the appropriate box.) 

[ X ] Stipulated Sum, in accordance with Section A. 1.2 
(Paragraphs deleted) 
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below 


§ A.1.2 Stipulated Sum 

§ A.1.2.1 The Stipulated Sum shall be thirty-seven million nine hundred fifty-three thousand nine hundred 
ninety-one dollars ($ 37,953,991.00), subject to authorized adjustments as provided in the Design-Build Documents. 


(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

§ A.1.5 Payments 
§ A.1.5.1 Progress Payments 

§ A.1.5.1.1 Based upon Applications for Payment submitted to the Owner by the Design-Builder, the Owner shall 
make progress payments on account of the Contract Sum to the Design-Builder as provided below and elsewhere in 
the Design-Build Documents. 

§ A.1,5.1.2 The period covered by each Application for Payment shall be one calendar month ending on the last day 
of the month. 

§ A.1.5.1.3 An itemized payment request shall be submitted to the District by the 25"' day of each month that 
payment is being requested and at completion of the project, using the form provided by the District. The 
payment request shall not include a) any work anticipated to be completed but not completed by the end of 
each month being requested; b) any materials not incorporated into the work to be performed except those 
properly stored as stated in the Contract Agreement; c) any damaged, used, inferior or substituted materials 
not meeting the requirements and standards of the contract; nor d) any amounts the Contractor does not 
intend to pay to any subcontractor or supplier, where performance or material quality is in question or any 
other dispute is pending. If, upon review of the payment request and based upon the best determination of 
the District, the amount requested does not accurately represent, in the District's opinion, the progress of the 
completed work to be performed in the Scope of Work the District shall have the right to adjust the payment 
request to more accurately reflect the percentage of completed work/services. The District shall approve and 
authorize payment to the Contractor no more often than once monthly. Payment by the District of 

undisputed amounts shall be made by the 15"’ day of the following month if request is received by Contractor 
by the 25"’ of the month. If payment request is not received by the 25"’. the payment will be made within 
thirty (30) days from the date the District receives the payment request 

(Paragraph deleted) 

§ A.1.5.1.5 With each Application for Payment the Design-Builder shall submit die most recent schedule of values in 
accordance with the Design-Build Documents. The schedule of values shall allocate the entire Contract Sum among 
the various portions of the Work. Compensation for design services, if any, shall be shown separately. The schedule 
of values shall be prepared in such form and supported by such data to substantiate its accuracy as the Owner may 
require. This schedule of values, unless objected to by the Owner, shall be used as a basis for reviewing the 
Design-Builder’s Applications for Payment. 

§ A.1.5.1.6 In taking action on the Design-Builder’s Applications for Payment, the Owner shall be entitled to rely on 
the accuracy and completeness of the information furnished by the Design-Builder and shall not be deemed to have 
made a detailed examination, audit or arithmetic verification of the documentation submitted in accordance with 
Sections A. 1.5.1.4 or A.1.5.1.5, or other supporting data; to have made exhaustive or continuous on-site inspections; 
or to have made examinations to ascertain how or for what purposes the Design-Builder has used amounts 
previously paid. Such examinations, audits and verifications, if required by the Owner, will be performed by the 
Owner’s auditors acting in the sole interest of the Owner. 

§ A. 1.5.1.7 Except with the Owner’s prior approval, the Design-Builder shall not make advance payments to 
suppliers for materials or equipment which have not been delivered and stored at the site. 
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§ A.1.5.2 Progress Payments—Stipulated Sum 

§ A.1.5.2.1 Applications for Payment where the Contract Sum is based upon a Stipulated Sum shall indicate the 
percentage of completion of each portion of the Work as of the end of the period covered by the Application for 
Payment. 

§ A.1.5.2.2 Subject to other provisions of the Design-Build Documents, the amount of each progress payment shall 
be computed as follows: 

. 1 Take that portion of the Contract Sum properly allocable to completed Work as determined by 

multiplying the percentage completion of each portion of the Work by the share of the Contract Sum 
allocated to that portion of the Work in the schedule ofvalues, less retainage ofthree and one/half 
percent (3.5 %) on the Work. Pending fin al determination of cost to the Owner of Changes in the 
Work, amounts not in dispute shall be included as provided in Section 6.3.9 of the Agreement; 

.2 Add that portion of the Contract Sum properly allocable to materials and equipment delivered and 
suitably stored at the site for subsequent incorporation in the completed construction (or, if approved 
in advance by the Owner, suitably stored off the site at a location agreed upon in writing), less 
retainage of three and one-half percent (3.5 %); 

.3 Subtract the aggregate of previous payments made by the Owner; and 

.4 Subtract amounts, if any, the Owner has withheld or nullified, as provided in Section 9.5 of the 
Agreement. 

§ A.1.5.2.3 The progress payment amount determined in accordance with Section A.1.5.2.2 shall be further modified 
under the following circumstances: 

.1 Add, upon Substantial Completion of the W orlc, a sum sufficient to increase the total payments to the 
full amount of the Contract Sum, less such amounts as the Owner shall determine for incomplete 
Work, retainage applicable to such work and unsettled claims; and 

(Section 9.8.6 of the Agreement discusses release of applicable retainage upon Substantial 
Completion of Work) 

.2 Add, if final completion of the Work is thereafter materially delayed through no fault of the 

Design-Builder, any additional amounts payable in accordance with Section 9.10.3 of the Agreement. 


| (Paragraphs deleted) 

§ A.1.5.5 Final Payment 

§ A.1 .5.5,1 Final payment, constituting the entire unpaid balance of the Contract Sum, shall be made by the Owner to 
the Design-Builder not later than 30 days after the Design-Builder has fully performed the Contract and the 
requirements of Section 9.10 of the Agreement have been satisfied, except for the Design-Builder’s responsibility to 
correct non-conforming Work discovered after final payment or to satisfy other requirements which extend beyond 
final payment. 


| (Paragraph deleted) 

ARTICLE A.2 CONTRACT TIME 

§ A.2.1 Contract Time, as defined in the Agreement at Section 1.4.13, is the period of time, including authorized 
adjustments, for Substantial Completion of the Work. 

| § A.2.2 The Design-Builder shall achieve Substantial Completion of the Work as follows: 

| May 1,2017. 

| (Table deleted) 

, subject to adjustments of the Contract Time as provided in the Design-Build Documents. 

(Insert provisions, if any, for liquidated damages relating to failure to achieve Substantial Completion on time or for 
bonus payments for early completion of the Work.) 

| Liquidated damages per A141-2014. 
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ARTICLE A.3 INFORMATION UPON WHICH AMENDMENT IS BASED 

§ A.3.1 The Contract Sum and Contract Time set forth in this Amendment are based on the Owner’s Design 
Requirements (including addenda to the RFP) and the Design-Builder’s proposal to the Owner pursuant to Owner’s 
Solicitation No. 1415-91.: 


(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

(Table deleted) 

(Paragraph deleted) 

§ A.3.1.5 Allowances and Contingencies: 

(Identify any agreed upon allowances and contingencies, including a statement of their basis.) 
A Allowances 


Owner Furniture Allowance $ 1 ,0000,000 

Owner Hardware Allowance $250,000 

Owner Controls Allowance $500,000 

Owner Fire Alarm Allowance $ 600,000 

Owner Playground Equipment Allowance $350,000 
Owner Special Inspections All $ 150,000 

Owner Commissioning Allowance $ 00,000 

Owner Technology Allowance $ 1 ,275,000 

Owner Landscaping Allowance $200,000 


.2 Contingencies 

Owner contingency is currently Not in Contract and amounts will be determined by Modification. 


§ A.3.1.6 Design-Builder’s assumptions and clarifications: 


Pursuant to the Proposal accepted by the Horry County Board of Education on November 2, 2015. The 
Design-Builder’s Proposal clarifies the Design-Builder’s assumptions and clarifications. The Horry County Board 
of Education accepts the Proposal as an acceptable interpretation of the Design Requirements. 


| (Paragraphs deleted) 

ARTICLE A.4 DESIGN-BUILDER’S PERSONNEL, CONTRACTORS AND SUPPLIERS 
§ A.4.1 The Design-Builder’s key personnel are identified below: 

(Identify name, title and contact information.) 

Socastee ES: 

Superintendent: Dale McCoy 

(Paragraph deleted) 

Project Manager: Mike Dickman 

(Paragraphs deleted) 

Assistant Superintendent: David Isham 

§ A.4.2 The Design-Builder shall retain the following Consultants, Contractors and suppliers, identified below: 
(List name, discipline, address and other information.) 

SfL+a Architects: Architect, Raleigh NC 

Metcon/TA Loving joint venture: General Contractor, Pembroke NC 
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ARTICLE A.5 COST OF THE WORK 


(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

§ A.5,4 Other Agreements 

(Paragraph deleted) 

§ A.5.4.2 Agreements between the Design-Builder and Contractors shall conform to the applicable payment 
provisions of the Design-Build Documents. 

§ A.5.4.3 The agreements between the Design-Builder and Architect and other Consultants identified in the 
Agreement shall be in writing. These agreements shall be promptly provided to the Owner upon the Owner’s written 
request. 

§ A.5.5 Accounting Records 

The Design-Builder shall keep full and detailed records and accounts related to the cost of the Work and exercise 
such controls as may be necessary for proper financial management under the Contract and to substantiate all costs 
incurred. The accounting and control systems shall be satisfactory to the Owner. The Owner and the Owner’s 
auditors shall, during regular business hours and upon reasonable notice, be afforded access to, and shall be 
permitted to audit and copy, the Design-Builder’s records and accounts, including complete documentation 
supporting accounting entries, books, correspondence, instructions, drawings, receipts, subcontracts. Contractor’s 
proposals, purchase orders, vouchers, memoranda and other data relating to the Contract. The Design-Builder shall 
preserve these records for a period of three years after final payment, or for such longer period as may be required 
by law. 

§ A.5.6 Relationship of the Parties 

The Design-Builder accepts the relationship of trust and confidence established by this Agreement and covenants 
with the Owner to exercise the Design-Builder’s skill and judgment in furthering the interests of the Owner; to 
furnish efficient construction administration, management services and supervision; to furnish at all times an 
adequate supply of workers and materials; and to perform the Work in an expeditious and economical manner 
consistent with the Owner’s interests. 

This Amendment to the Agreement entered into as of the day and year first written above. 


OWNER (Signature) DESIGN-BUILDER (Signature) 

| Joe Defeo, Chairman of the Board of Education _ Robert Ferris, Authorized Member 

(Printed name and title) (Printed name and title) 
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Additions and Deletions Report for 

A!A Document A141™ -2014 Exhibit A 

This Additions and Deletions Report, as defined on page 1 of the associated document, reproduces below all text the author has 
added to the standard form AIA document in order to complete it, as well as any text the author may have added to or deleted from 
the original AIA text. Added text is shown underlined. Deleted text is indicated with a horizontal line through the original AIA text. 

Note: This Additions and Deletions Report is provided for information purposes only and is not incorporated into or constitute any 
part of the associated AIA document. This Additions and Deletions Report and its associated document were generated 
simultaneously by AIA software at 11:51:25 on 11/23/2015. 


PAGE 1 

This Amendment is incorporated into the accompanying AIA Document A141™-2014, Standard Form of 
Agreement Between Owner and Design-Builder dated the twenty-third day of November in the year two 
thousand fifteen (the "Agreement") 


New Socastee Elementary School per Owner’s Request for Proposals No. 1415-91and the Design-Builder’s 
proposal to the Owner pursuant to Owner’s Solicitation No. 1415-91 


Horry County Schools. South Carolina, a political subdivision of the State of South Carolina. 
33S Four Mile Rd. 

Conway, SC 29526 


FIRSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St,, Suite 225 
Raleigh. NC 27601 


[ X_] Stipulated Sum, in accordance with Section A.l .2 belew 

(- ]Cost of - th e Work plus the - D e sign Builder’s Fee, in - aocordano e^ with Section A.1.3 below 

•£- ]Cost of the Work plus the Design Builder’s Fe e with a Guaranteed Maximum - Price, in accordance 

with Section A.l.d- below 

(Based on th e s ele ction abov e , complete S e ction A. 1.2, A.1.3 or A.IX bel ewh) 

PAGE 2 

§ A.1.2.1 The Stipulated Sum shall be ($-R -thirtv-seven million nine hundred fifty-three thousand nine hundred 

ninety-one dollars ($ 37.953.991.00). subject to authorized adjustments as provided in the Design-Build Documents, 

§ A.l .2.2 The Stipulated Sumds - bas e d upon the follow i ng al te rnates, if any, which ar e d escribe d in the D e sign Build 
Documents and arc hereby acc e pted by the Owner: 

(State the - numbers - or other identification of accepted alternates. If the Owner is-permitted to accept other alternates 

subsequent to the execution of this Amendment, attach a schedule of such other alternates -showing the ehange in 

Stipulated Sum for each and-the dcadline-by which the alternate must bo accepted f 
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§ A.1.5,1.2 The period covered by each Application for Payment shall be one calendar month ending on the last day 
of the month , or as foll o ws: 

month. 


§ A. 1.5.1.3 Provid e d that an Application for -- Pnyment is r e ceived not lat e r than the -d ay of the month, the Own er 

shall make paym e nt of the certified amount to the Design Builder not later than the - day of th e- month. If an 

Application for P a ym e nt i s receiv e d by di e Own e r after the application date fix e d above, payment shall be made by 

the- Qwner not lat ef- than -(-) days after '- the Own e r receives the Application for Pay ment. 

/Federal. state or- L ecal laws m&v require payment -within-a certain period of time. ) A n itemized payment request 
shall be submitted to the District by the 25"’ day of each month that payment is being requested and at 
completion of the project, using the form provided bv the District The payment request shall not include a) 
any work anticipated to be completed but not completed by the end of each month being requested: hi any 
materials not incorporated into the work to be performed except those properly stored as stated in the 
Contract Agreement: cl any damaged, used, inferior or substituted materials not meeting the requirements 
and standards of the contract: nor d) any amounts the Contractor does not intend to pay to any subcontractor 
or supplier, where performance or material quality is in question or any other dispute is pending. If. upon 
. review of the payment request and based upon the best determination of the District the amount requested 
does not accurately represent, in the District's opinion, the progress of the completed work to be performed 
in the Scope of Work the District shall have the right to adjust the payment request to more accurately reflect 
the percentage of completed work/services. The District, shall approve and authorize payment to the 
Contractor no more often than once monthly. Payment bv the District of undisputed amounts shall be 

made bvthe 15"* day of the following month if request is received bv Contractor by the 25’" of the month. If 
payment request is not received by the 25"'. the payment will be made within thirty 1301 days from the date 
the District receives the payment request 

§-At4t 5 .1. 4 With e ach Application for Payment wh e re th e- 6ontraef Suia - is - ba ae d upon the Cost of the Work, ortho 
Cost of the Work with a Guaranteed Maximum Price, the Design Build e r shall submit payrolk, - p e tty cash accounts, 
r e ceipted invoie es- or invoice s - with check vouchers attach e d, and any other e videnc e ^- e quired by the Owner to 
demonstrate that ca s h disburs e ment s already made by th e Design Build e r on account of the G e s T efthe Work e qual 
or exceed (1) progress payments alr e ady -re c ei v e d by the D e sig t-Btalde r, less (2) that portion of those payments 
attributable to the-Design Build e r’s F ee ; p l n s~ (3) payrolls for the period - covered by th e present Application for 
Paymen t? 

§ A.1.5.1.5 With each Application for Payment where th e- Contraei - Sumia based - upen a Stipulat e d Sum or Cost of 
the Work with a Guaranteed Maximum Price, the Design-Builder shall submit the most recent schedule of values in 
accordance with the Design-Build Documents. The schedule ofvalues shall allocate the entire Contract Sum among 
the various portions of the Work. Compensation for design services, if any, shall -be- shown s e parat e ly. Wher e the 
Contract Sum is based on th e Cost of th e -Work with a Guaranteed Maximum Pric e , the Design Builder’s F ee-shall 
be shown separately. The schedule of values shall be prepared in such form and supported by such data to 
substantiate its accuracy as the Owner may require. This schedule of values, unless objected to by the Owner, shall 
be used as a basis for reviewing the Design-Builder’s Applications for Payment. 

PAGE 3 


. 1 Take that portion of the Contract Sum properly allocable to completed Work as determined by 

multiplying the percentage completion of each portion of the Work by the share of the Contract Sum 
allocated to that portion of the Work in the schedule of values, less retainage of three and one/half 
percent ( 3.5 % ) on the Work. Pending final determination of cost to the Owner of Changes in the 
Work, amounts not in dispute shall be included as provided in Section 6.3.9 of the Agreement; 
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Add that portion of the Contract Sum properly allocable to materials and equipment delivered and 
suitably stored at the site for subsequent incorporation in the completed construction (or, if approved 
in advance by the Owner, suitably stored off the site at a location agreed upon in writing), less 
retainage of three and one-half percent ( 3.5 %); 
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§ A,1.5.5,1 Final payment, constituting the entire unpaid balance of the Contract Sum, shall be made by the Owner to 
the Design-Builder not later than 30 days after the Design-Builder has fully performed the Contract and the 
requirements of Section9.10 of the Agreement have been satisfied, except for the Design-Builder’s responsibility to 
correct non-conforming Work discovered after final payment or to satisfy other r e quirements-if any; requirements 
which extend beyond final payment. 

§ A.1.5.5.2 If th e Contract Sum is based - en th e Cost of the ~Work, th e Own e r’s auditors will review and report in 

writing o n the D e sig^ -- Ba if d e r %f imi - accounting within 30 days after - the D e sign Build e r deliv e rs th e final 

accounting to the Owne^ -Ba s e d upon the Cost of the Work the Own e r - Vauditors report to be-substantiat e d by the 

D e sign Build e r’s final-aee e ifflting; and provided the o ther conditions of S e ction - #; 1-0 of the A gr eem e nt have - b ee n 

met, the Own e r - willy within seven days after receipt of th e writt e n report of the Owner’s auditors, e ither issue a final 
C e rtificate - for -f aymenVo Hs-etify th e Design - Builder in writi ng- of the r e asons for withholding a certificate as 
provid e d in Section 9.5.1 of the Agreement. 


§ A.2.2 The Design-Builder shall achieve Substantial Completion of the Work n e t-lat e r than -(- ) days from th e 

da te of thi s Am e ndment, or as follows: 

(Ins e rt number of calendar days. Alternatively, a calendar date may be us e d wh e n-eoerdkia ted with the da te-ef 

commenc e m e nt; If appropriate, insert requirements for e arlier S ubstantial Compl e tion of - c e r t ain porti o ns of the 

We rfcv) 

May 1.2017- 

Portion of - Wo t k S ub s tantial Completio n-Pate 
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Liquidated damages per A141-2014. 


PAGE 4 

§ A.3.1 The Contract Sum and Contract Time set forth in this Amendment are based on the following: Owner’s 
Design Requirements (including addenda to the RTF') and the Design-Builder’s proposal to the Owner pursuant to 
Owner’s Solicitation No. 1415-91.: 


§ A.3.1.1 The Suppl e mentary - a nd other Conditions oftheCon feaeL 

Docum ent Title Date Pages 

§ A.3.-l T 2 - The Specifications: 

(Either list the speeifieation s- here or refer to an exhibit attached to this Amendment.) 


Section Title Date Pages 

§ - A.3.1. 3 T he Dr a w i tigs r 

(Either list the drawings hera-er refer to an exhibit attached to this Amendment.) 


Numfeef Title Date 

§ A.3,1. 4 The Sustainability - Plan, if any: - 

(If the Owner identified a Sustainable-Objective in the Owner’s Criteria, identify the-d & eument or - doe - u me nts-that 
comprise the Sustainability PLm-hy title, data and number of pages,-andinclude- other identifying - information. The 
Sustainability Plan identifies and describe s -the Sustainable Objective; the targeted Sustainable Measures; 
implementation strategies selected to achieve the Sustainabl e- Measures; the Owner’s and Design Builder's roles 
and responsibilities assoc i ated with achieving the Sustainable Measures; the specific details about design reviews,- 

testing or mctrics-to-verify achievement of each Sustainable Measure; and the Sustainability D o cume n tation 

required for the Project , as those terms are defined in Exhibit C to the Agreement.) 

Title Date Pages 


Owner Furniture Allowance _ $ 1,0000,000 

Owner Hardware Allowance _ $ 250,000 

Owner Controls Allowance _ $ 500,000 

Owner Fire Alarm Allowance _ $ 600.000 

Owner Playground Equipment Allowance $350.000 

Owner Special Inspections All _ $ 150.000 

Owner Commissioning Allowance _ $ 00,000 

Owner Technology Allowance $ 1,275,000 

Owner Landscaping Allowance _ $200,000 
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Owner contingency is currently Not in Contract and amounts will be determined by Modification. 




ij 3 


Superintendent: Dale McCoy 


led Manaqer: Mike Dickman 


Assistant Superintendent: David Isham 


SfL+a Architects: Architect Raleigh NC 


Metcon/TA Loving joint venture: General Contractor. Pembroke NC 
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§ A.5.4.2 Agreements between the Design-Builder and Contractors shall conform to the applicable payment 
provisions of the Design-Build Docum e nts, and shall not be awarded on the basis of cost plus a fee without the prior 
consent of - the Owner. If an agreem e nt between th e Design Builder and a Contractor -ks-awar -de d on a east-plus a f ee 
b asis, the Design Builder shall provide in the agr ee ment for th e Own e r to rec e iv e the same audit right s with regard 
to the G e st of th e W o rk performed by the Contractor as the Own e r receiv e s with r e gard to th e D e sig n-Bar M e rdn 
Section A.5.5. below -r Documents. 


Joe Defeo. Chairman of the Board of Education Robert Ferris, Authorized Member 
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Certification of Document’s Authenticity 

ASA® Document D401 m - 2003 


I,_, hereby certify, to the best of my knowledge, information and 

belief, that I created the attached final document simultaneously with its associated Additions and Deletions Report 
and this certification at 11:51:25 on 11/23/2015 under Order No. 0239586208_1 from AIA Contract Documents 
software and that in preparing the attached final document I made no changes to the original text of AIA® Document 
A141™ —2014 Exhibit A, Design-Build Amendment, as published by the AIA in its software, other than those 
additions and deletions shown in the associated Additions and Deletions Report. 


(Signed) 


(Title) 


(Dated) 
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4 Exhibit 6 


Document A141 —201 

Insurance and Bonds 

for the following PROJECT: 

(Name and location or address) 



New Socastee Elementary School 

(per Owner’s Request for Proposals No. 1415-91 and Design-Builder’s Proposal in 
response to the solicitation.) 


THE OWNER; 

(Name, legal status and address) 

Horry County Schools, South Carolina, a political subdivision of the State of South 
Carolina. 

335 Four Mile Rd. 

Conway, SC 29528 

THE DESIGN-BUILDER: 

(Name, legal status and address) 

FIRSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St., Suite 225 
Raleigh, NC 27601 

THE AGREEMENT 

This insurance Exhibit is part of the accompanying agreement for the Project, between 
the Owner and the Design-Builder (hereinafter, the Agreement), dated the twenty-third 
day of November in the year two thousand fifteen (2015). 

(In words, indicate day, month andyear.) 


ADDITIONS AND DELETIONS: 

The author of this document has 
added information needed for its 
completion. The author may also 
have revised the text of the original 
AIA standard form. An Additions and 
Deletions Report that notes added 
information as well as revisions to 
the standard form text is available 
from the author and should be 
reviewed. A vertical line in the left 
margin of this document indicates 
where the author has added 
necessary information and where 
the author has added to or deleted 
from the original AIA text. 

This document has important legal 
consequences. Consultation with an 
attorney is encouraged with respect 
to its completion or modification. 


TABLE OF ARTICLES 
B.1 GENERAL 

B.2 DESIGN BUILDER’S INSURANCE AND BONDS 

B.3 OWNER’S INSURANCE 

B.4 SPECIAL TERMS AND CONDITIONS 

ARTICLE B.1 GENERAL 

The Owner and Design-Builder shall purchase and maintain insurance and provide bonds 
as set forth in this Exhibit B. Where a provision in this Exhibit conflicts with a provision 
in the Agreement into which this Exhibit is incorporated, the provision in this Exhibit 
will prevail. During the course of the Proj ect, the Owner and Design-Builder may 
substitute mutually-acceptable alternative insurance arrangements for those specified in § 
B.2.1 and/or B.3.2.. 


ARTICLE B.2 DESIGN BUILDER’S INSURANCE AND BONDS 
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§ B.2.1 The Design-Builder shall purchase and maintain the following types and limits of insurance from a company 
or companies lawfully authorized to do business in the jurisdiction where the Project is located. The Design-Builder 
shall maintain the required insurance until the expiration of the period for correction of Work as set forth in 
Section 11.2.2.1 of the 
(Paragraphs deleted) 

Agreement. 

§ B.2.1,1 Commercial General Liability with policy limits of not less than two million ($ 2,000,000 ) for each 

occurrence and five million ($ 5,000,000.00 ) in the aggregate providing coverage for claims including 

.1 damages because of bodily injury, sickness or disease, including occupational sickness or disease, 
and death of any person; 

.2 personal injury; 

.3 damages because of injury to or destruction of tangible property, and must contain the subcontractor 
exception to the "your work" exclusion; 

.4 bodily injury or property damage arising out of completed operations; and 
.5 contractual liability applicable to the Design-Builder’s obligations under Section 3.1.14 of the 
Agreement. 

§ B.2.1.2 Automobile Liability covering vehicles owned by the Design-Builder and non-owned vehicles used by the 
Design-Builder with policy limits of not less than one million ($ 1,000,000 ) per claim and one million ($ 

$1,000,000.00 ) in the aggregate for bodily injury, death of any person, and property damage arising out of the 

ownership, maintenance and use of those motor vehicles specified in this Section B.2.1.2, along with any other 
statutorily required automobile coverage. 

§ B.2,1.3 The Design-Builder may achieve the required limits and coverage for Commercial General Liability and 
Automobile Liability through a combination of primary and excess liability insurance, provided such primary and 
excess insurance policies result in the same or greater coverage as those required under Sections B.2.1.1 andB.2.1.2. 

§ B.2.1.4 Workers’ Compensation at statutory limits. 

§ B.2.1,5 Employers’ Liability with policy limits as provided below: 

| $100,000 per accident. 

§ B.2,1.6 Professional Liability covering negligent acts, errors and omissions in the performance of professional 
services, with policy limits of not less than two million ($ 2,000,000 ) per claim and two million ($ 2,000,000 

) in the aggregate. 

[ (Paragraphs deleted) 

§ B.2.1.8 The Design-Builder shall provide written notification to the Owner of the cancellation or expiration of any 
insurance required by this Article B.2. The Design-Builder shall provide such written notice within five (5) business 
days of the date the Design-Builder is first aware of the cancellation or expiration, or is first aware that the 
cancellation or expiration is threatened or otherwise may occur, whichever comes first. 

§ B.2.1.9 Additional Insured Obligations. The Owner and its consultants and contractors shall be additional insureds 
on the Design-Builder’s primary and excess insurance policies for Commercial General Liability, and Automobile 
Liability. Tire additional insured coverage shall be primary and non-contributory to any of the Owner’s insurance 
policies. The additional insured coverage shall apply to both ongoing operations and completed operations. The 
policy limits applicable to the additional insureds shall be the same amount applicable to the named insured or, if the 
policy provides otherwise, policy limits not less than the amounts required under this Agreement. 

§ B.2.1.10 Certificates of Insurance. The Design-Builder shall provide certificates of insurance acceptable to the 
Owner evidencing compliance with the requirements in this Article B.2: (1) prior to commencement of the Work; 

(2) upon renewal or replacement of each required policy of insurance; and (3) upon Owner’s written request. An 
additional certificate evidencing continuation of liability coverage, including coverage for completed operations, 
shall be submitted with the final Application for Payment as required by Section 9.10,2 of the Agreement and 
thereafter upon renewal or replacement of such coverage until the expiration of the time required by Section B.2.1. 
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The certificates will show the Owner and its consultants and contractors as additional insureds on the 
Design-Builder’s primary and excess insurance policies for Commercial General Liability, and Automobile 
Liability. Information concerning reduction of coverage on account of revised limits, claims paid under the General 
Aggregate or both, shall be furnished by the Design-Builder with reasonable promptness. 

§ B.2.2 Performance Bond and Payment Bond 

The Design-Builder shall provide surety bonds as follows: 

(Specify type and penal sum of bonds.) 

Type 

A312 Performance Bond and A312 Payment Bond. The 
performance bond, may, but is not required to secure the 
professional liability of design professionals to the extent 
such liability is covered by the design professional’s 
professional liability insurance. 

§ B.2.2.1 Upon the request of any person or entity appearing to be a potential beneficiary of bonds covering payment 
of obligations arising under the Agreement, the Design-Builder shall promptly furnish a copy of the bonds or shall 
permit a copy to be made. 

ARTICLE B.3 OWNER’S INSURANCE 
§ B.3.1 Owner’s Liability Insurance 

The Owner shall be responsible for purchasing and maintaining the Owner’s usual liability insurance. 

§ B.3.2 Property Insurance 

§ B.3.2.1 Unless otherwise provided, at the time of execution of the Design-Build Amendment, the Owner shall 
purchase and maintain, in a company or companies lawfully authorized to do business in the jurisdiction where the 
Project is located, property insurance written on South Carolina Insurance Reserve Form PD-23. Unless the parties 
agree otherwise, upon issuance of a Certificate of Substantial Completion, the Owner shall replace the insurance 
policy required under this Section B.3.2 with another property insurance policy written for the total value of the 
Project that shall remain in effect until expiration of the period for correction of the Work set forth in Section 11.2.2 
of the Agreement. 


Penal Sum ($0.00) 

100% of contract value. 


| (Paragraph deleted) 

§ B.3.2.1.2 If the insurance required under Section B.3.2.1 requires deductibles, the Owner shall pay costs not 
covered because of such deductibles. 

| (Paragraph deleted) 

§ B.3.2.1,4 Partial occupancy or use in accordance with Section 9.9 of the Agreement shall not commence until the 
insurance company or companies providing the insurance required under Section B.3.2.1 have consented to such 
partial occupancy or use by endorsement or otherwise. The Owner and the Design-Builder shall take reasonable 
steps to obtain consent of the insurance company or companies and shall, without mutual written consent, take no 
action with respect to partial occupancy or use that would cause cancellation, lapse or reduction of insurance. 

§ B.3.2.2 Boiler and Machinery Insurance. The Owner shall purchase and maintain boiler and machinery insurance in 
the form of S.C. Insurance Reserve Fund ("IRF") PD-01, PD-09, and PD-12. 


(Paragraphs deleted) 

§ B.3.2.6 Before an exposure to loss may occur, the Owner shall file with the Design-Builder a copy of each policy 
that includes insurance coverages required by this Section B.3.2. Each policy shall contain all generally applicable 
conditions, definitions, exclusions and endorsements related to this Project. The Owner shall provide written 
notification to the Design-Builder of the cancellation or expiration of any insurance required by this Article B.3. The 
Owner shall provide such written notice within five (5) business days of the date the Owner is first aware of the 
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cancellation or expiration, or is first aware that the cancellation or expiration is threatened or otherwise may occur, 
whichever comes first. 


| (Paragraph deleted) 

§ B.3.2.8 A loss insured under the Owner’s property insurance shall be adjusted by the Owner as fiduciary and made 
payable to the Owner as fiduciary for the insureds, as their interests may appear, subject to requirements of any 
applicable mortgagee clause and of Section B.3.2.10. The Design-Builder shall pay the Architect, Consultants and 
Contractors their just shares of insurance proceeds received by the Design-Builder, and by appropriate agreements, 
written where legally required for validity, the Design-Builder shall require the Architect, Consultants and 
Contractors to make payments to their consultants and subcontractors in similar manner. 

§ B.3.2.9 If required in writing by a party in interest, the Owner as fiduciary shall, upon occurrence of an insured 
loss, give bond for proper performance of the Owner’s duties. The cost of required bonds shall be charged against 
proceeds received as fiduciary. The Owner shall deposit in a separate account proceeds so received, which the 
Owner shall distribute in accordance with such agreement as the parties in interest may reach, or as determined in 
accordance with the method of binding dispute resolution selected in the Agreement between the Owner and 
Design-Builder. If after such loss no other special agreement is made and unless the Owner terminates the Contract 
for convenience, replacement of damaged property shall be performed by the Design-Builder after notification of a 
Change in the Work in accordance with Article 6 of the Agreement, 

§ B.3.2.10 The Owner as fiduciary shall have power to adjust and settle a loss with insurers unless one of the parties 
in interest shall object in writing within five days after occurrence of a loss to the Owner’s exercise of this power. If 
an objection is made, the dispute shall be resolved in the manner selected by the Owner and Design-Builder as the 
j method of binding dispute resolution in the Agreement. 


j (Paragraphs deleted) 
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Additions and Deletions Report for 

AIA Document A141™ - 2014 Exhibit B 

This Additions and Deletions Report, as defined on page 1 of the associated document, reproduces below all text the author has 
added to the standard form AIA document in order to complete it, as well as any text the author may have added to or deleted from 
the original AIA text. Added text is shown underlined. Deleted text is indicated with a horizontal line through the original AIA text. 

Note: This Additions and Deletions Report is provided for information purposes only and is not incorporated into or constitute any 
part of the associated AIA document. This Additions and Deletions Report and its associated document were generated 
simultaneously by AIA software at 11:13:51 on 11/23/2015. 


PAGE 1 

New Socastee Elementary School 

(per Owner’s Request for Proposals No. 1415-91 and Design-Builder’s Proposal in response to the solicitation.) 


Ilorrv County Schools. South Carolina, a political subdivision of the State of South Carolina. 
335 Four Mile Rd, 

Conway, SC 29528 


FIRSTFLOOR ENERGY POSITIVE LLC. 
333 Fayetteville St„ Suite 225 
Raleigh, NC 27601 


This Insurance Exhibit is part of the accompanying agreement for the Project, between the Owner and the 
Design-Builder (hereinafter, the Agreement), dated the twenty-third day of November in the year two thousand 
fifteen (2015 j , 


The Owner and Design-Builder shall purchase and maintain insurance and provide bonds as set forth in this Exhibit 
B. Where a provision in this Exhibit conflicts with a provision in the Agreement into which this Exhibit is 
incorporated, the provision in this Exhibit will prevail. During the course of the Project, the Owner and 
Design-Builder may substitute mutuallv-acceptable alternative insurance arrangements for those specified in § B.2.1 
and/or B.3.2.. 

PAGE 2 

§. B.2.1 The Design-Builder shall purchase and maintain the following types and limits of insurance from a company 
or companies lawfully authorized to do business in the jurisdiction where the Project is located. The Design-Builder 
shall maintain the required insurance until the expiration of the period for correction of Work as set forth in 
Section 11.2.2,1 of the Agreement, unle s s a differ e nt-dur - ation is stat ed- b e low f 

f Jf-t hc Design Builder is re q uired to maintaimmurancc for a ek t mtkm other them -t he expiration of the period for 
correction of Work state the duration.) 

Agreement. 

§ B.2.1.1 Commercial General Liability with policy limits of not less than two million ($ 2.000,000 ) for each 

occurrence and five million t$ 5.000.000.00 f in the aggregate providing coverage for claims including 
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.3 damages because of injury to or destruction of tangible prop e rty; property, and must contain the 
subcontractor exception to the "your work" exclusion: 


§ B.2.1.2 Automobile Liability covering vehicles owned by the Design-Builder and non-owned vehicles used by the 
Design-Builder with policy limits of not less than one million ($ 1,000.000 ) per claim and one million ($ 

$1.000,000.00 j in the aggregate for bodily injury, death of any person, and property damage arising out of the 
ownership, maintenance and use of those motor vehicles specified in this Section B.2.1.2, along with any other 
statutorily required automobile coverage. 


$100,000 per accident, 

§ B,2.1.6 Professional Liability covering negligent acts, errors and omissions in the performance of professional 
services, with policy limits of not less than two million ($ 2,000,000 j per claim and two million ($ 2,000,000 
) in the aggregate. 

§ B.2.1.7 Pollution Liability-covering p e rforma n e e- of the Work, with polteyd-fan i ts of notf ess- than -($-j^per 

claim and -($- ) in th e aggregate. 

§ B.2.1.7.1 Th e Design Build e r-may obtain a combin e d-prof e ssional Liabi li ty and Pollution Liability poh c- y -t-e 
sat isfy the r e quir e ments set forth in S e ction s B.2.1 - ^ - an - d d B.2.1.7, with - combin e d policy limits that are not les s-fat 
($- ) per claim and -- ) in the aggr e gat e-; 


§ B.2.1.9 Additional Insured Obligations. The Owner and its consultants and contractors shall be additional insureds 
on the Design-Builder’s primary and excess insurance policies for Commercial General Liability, Autemobi - l e 
Liability and Pollut ie n -and Automobile L iability. The additional insured coverage shall be primary and 
non-contributory to any of the Owner’s insurance policies. The additional insured coverage shall apply to both 
ongoing operations and completed operations. The policy limits applicable to the additional insureds shall be the 
same amount applicable to the named insured or, if the policy provides otherwise, policy limits not less than the 
amounts required under this Agreement. 

§ B.2.1.10 Certificates of Insurance. The Design-Builder shall provide certificates of insurance acceptable to the 
Owner evidencing compliance with the requirements in this Article B.2: (1) prior to commencement of the Work; 
(2) upon renewal or replacement of each required policy of insurance; and (3) upon Owner’s written request. An 
additional certificate evidencing continuation of liability coverage, including coverage for completed operations, 
shall be submitted with the final Application for Payment as required by Section 9.10.2 of the Agreement and 
thereafter upon renewal or replacement of such coverage until the expiration of the time required by Section B.2.1. 
The certificates will show the Owner and its consultants and contractors as additional insureds on the 
Design-Builder’s primary and excess insurance policies for Commercial General Liability, Automobil e Liabiht - y ; 
and Pollution -and Automobile Liability. Information concerning reduction of coverage on account of revised limits, 
claims paid under the General Aggregate or both, shall be furnished by the Design-Builder with reasonable 
promptness. 

PAGE 3 


A312 Performance Bond and A312 Payment Bond. The 
performance bond, may, but is not required to secure the lQ()% of contract yalue> 
professional liability of design professionals to the extent 1 

such liability is covered by the design professional’s 
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professional liability insurance. 


§ B.3.2.1 Unless otherwise provided, at the time of execution of the Design-Build Amendment, the Owner shall 
purchase and maintain, in a company or companies lawfully authorized to do business in the jurisdiction where the 
Project is located, property insurance written on a builder’s risk "all risk" or equivalent policy form in the amount of 
the in iti a HSe nt -ra e f Sum, plus the value of s a bse qu - ent Modifications and cost of mat e ri a l s- s u ppli e d or install e d by 
ethe rs, comprising - th e- tetal - value for - the entire Project at the site - en - a-r e plncement cost basis without optional 
d e ductibles. If an y c on s truction that i s part of the Work shall commence prior to execution of the- D es i g H - fe ri ld 

■ Amendm e nt,-the Ow ner shall, prior to commencementof - construotion, pur - shase and maintain property in s uranc e a s 

deser - ib e d above in an amount sufficient to cover the total value of th e Work at th e s h e on a r e plac e ment co s t basis 

without optional-d e ductibles. The insuranc e r e quir e d und e r -t his - section shall include interests of the Owner , 

Design Build e r; - Architect, C onsultants, Gotitractors; - and -S ubcontractors in the Proj e ct -A The prop e rty insurance shall 
be- maintained, unless oth e rwise provided in the Design Build Documents or o the r wise- a - gr e ed in writing by all 
persons and e ntiti es -who ar e- beneficiarie s ofth e insurance, until th e Own e r ha s- issu e d a - Certifioate of Substanti al 
G e mpl e tion in accordance with Section 9 ,8-ef th e- Agre e m e nt. -South Carolina Insurance Reserve Form PD-23, 
Unless the parties agree otherwise, upon issuance of a Certificate of Substantial Completion, the Owner shall replace 
the insurance policy required under this Section B.3.2 with another property insurance policy written for the total 
value of the Project that shall remain in effect until expiration of the period for correction ofthe Work set forth in 
Section 11.2.2 of the Agreement, 

§ B.3.2.1;4 d 3t -e- iH -s urance r e qui re d - under S e et ie n - B ; 3.2 - . - l shall include, without limitation, insurance against th e 
p e ril s of fire (w it h e xt e nded coverag e- j-a -H d - physioal loss or damage including, without duplication of - coverage, theft, 
vandalism, mabe - i -e us mischief, collaps e , -e arthq uak e, flood, - windstorm, falsework, testing and startup, temporary 
b uildings and d e bris r e mov a l, including demolition occasion e d by -e nforc e ment of any applicable l e gal r e quirem e n ts; 

and-sh all cov e r reasonabl e com pe nsation for the Design Build e r’s s e n dee s an d expenses - r - e q uired as a result of such 

insured loss. 


§ B.3;2.4 t 3 Th e- m -s urano e required-und e r S e ction B.3.2.1 shall cov e r portions of the - Work - st er ed off the site, and 
also portions of the Work in transit ; 


§ B. 3.2.2 Boiler and Machinery Insurance. The Owner shall purchase and maintain boiler and machinery insurance, 
which shall s pecifically cover commissioning, testing, or br e akdown - of e quipm e nt requir e d by th e -Work, - if -n et 
cov e r ed- by th e -insurance r e quir e d - in S e c tio n B.3.2.1. This in s urance shall include the int e r e sts ofth e Owner, 
D e sign - Builder, Architeot - pC - onsultant s , Contractor and Subcontractors in th e Work, ami - the Own e r and 
Design Builder -s hall b e named in s u re ds- insurance in the form of S.C. Insurance Reserve Fundf'IRF") PD-01, 
PD-09. and PD-12, 


§ B.3.2.3 If th e Own e r-do e s not intend to-purcha a e the insurance requir e d under Sections B.3.2. - l-and B.3,2.2 with all 

ofthe coverag e s in the amounts described above, the Owner shall - inform the D e sign Build e r in - w r iting- p rior to any 

con struction that is parte - f th e Work. The De sign Builder may then obtain insurance that - will prot e et - th e int e rests o f 
t h e Ow n er, D e sign Builder, Architect, Consultants, Contractors; and - Subcontractors in the Work. The cost ofth e 
insurance shall be charg e d-to the Own e r by - an-appropriat e Change Order. If the Own e r does not provide writt e n 
notic e , - and the D e sign Builder is damaged by-the failur e or n e glect ofthe Owner to purchase or maintain insuranc e 
as described above, the Owner shall b e ar - all - re aso nabl e east s and damages attributable th e r e to : 

§ B.3.2.4 - Loss of Use I nsuranc e . At the - Q - wn e r’s option, the Ow n er may-purchas e and maintain insuranc e to-iiwure 

th e Owner against loss of use ofth e Owner’s property due to fire or oth e r hazards, however caus e d. Th e Own e r 

waives all rights o f-aetien against the Design - Builder for los s of use of th -e- Own e r’s property, including 
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§ B.3.2.10 The Owner as fiduciary shall have power to adjust and settle a loss with insurers unless one of the parties 
in interest shall object in writing within five days after occurrence of a loss to the Owner’s exercise of this power. If 
an objection is made, the dispute shall be resolved in the manner selected by the Owner and Design-Builder as the 
method of binding dispute resolution in the Agreement, tfth e Own e r and D e sign - -Builder hav e s e l e cted arbitration as 
th e method of binding dispute resolution, th e Own e r aa fiduciary shall make s ettl e m e nt with insurers or. in th e case 
e f a disput e ov e r distribution of insuranc e pr o ceeds, in accordance with the directions of the arbitrators. 

A RTICLE B .4—S P ECI AL TER MS- AND COND ITIONS 

Spe ci al terms and conditions that modify this In s urance and Bonds Exh ib it, if any, arc as follows: 
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Document A141™ 


Insurance and Bonds 


for the following PROJECT: 
(Name and location or address) 


New Socastee Middle School 

(per Owner’s Request for Proposals No. 1415-91 and Design-Builder’s Proposal in 
response to the solicitation.) 


THE OWNER: 

(Name, legal status and address) 


Horry County Schools, South Carolina, a political subdivision of the State of South 
Carolina. 

335 Four Mile Rd. 

Conway, SC 29528 

THE DESIGN-BUILDER: 

(Name, legal status and address) 

FIRSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St., Suite 225 
Raleigh, NC 27601 

THE AGREEMENT 

This Insurance Exhibit is part of the accompanying agreement for the Project, between 
the Owner and the Design-Builder (hereinafter, the Agreement), dated the twenty-third 
day of November in the year two thousand fifteen (2015) . 

(In words, indicate day, month and year.) 


ADDITIONS AND DELETIONS: 

The author of this document has 
added information needed for its 
completion. The author may also 
have revised the text of the original 
AIA standard form. An Additions and 
Deietions Report that notes added 
information as well as revisions to 
the standard form text is available 
from the author and should be 
reviewed, A vertical line in the left 
margin of this document indicates 
where the author has added 
necessary information and where 
the author has added to or deleted 
from the original AIA text. 

This document has important legal 
consequences. Consultation with an 
attorney is encouraged with respect 
to its completion or modification. 


TABLE OF ARTICLES 
B.1 GENERAL 

B.2 DESIGN BUILDER’S INSURANCE AND BONDS 

B.3 OWNER’S INSURANCE 

B.4 SPECIAL TERMS AND CONDITIONS 

ARTICLE B.1 GENERAL 

The Owner and Design-Builder shall purchase and maintain insurance and provide bonds 
as set forth in this Exhibit B. Where a provision in this Exhibit conflicts with a provision 
in the Agreement into which this Exhibit is incorporated, the provision in this Exhibit 
will prevail. During the course of the Project, the Owner and Design-Builder may 
substitute mutually-acceptable alternative insurance arrangements for those specified in § 
B.2.1 and/or B.3.2.. 


ARTICLE B.2 DESIGN BUILDER’S INSURANCE AND BONDS 


AIA Document A141™ - 2014 Exhibit B. Copyright © 2004 and 2014 by The American Institute of Architects. All rights reserved. WARNING: This AIA 1 * 1 
Document is protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA® Document, or any 
portion of It, may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This document 
was produced by AIA software at 11:13:38 on 11/23/2015 under Order No.0239586208_1 which expires on 07/14/2016, and is not tor resale. 

User Notes: (1902851185) 


PAPR-001716 






§ B.2.1 The Design-Builder shall purchase and maintain the following types and limits of insurance from a company 
or companies lawfully authorized to do business in the jurisdiction where the Project is located. The Design-Builder 
shall maintain the required insurance until the expiration of the period for correction of Work as set forth in 
Section 11.2.2.1 of the 
(Paragraphs deleted) 

Agreement. 

§ B.2,1,1 Commercial General Liability with policy limits of not less than two million ($ 2,000,000 ) for each 

occurrence and five million ($5,000,000.00 ) in the aggregate providing coverage for claims including 

.1 damages because of bodily injury, sickness or disease, including occupational sickness or disease, 
and death of any person; 

.2 personal injury; 

.3 damages because of injury to or destruction of tangible property, and must contain the subcontractor 
exception to the "your work" exclusion; 

.4 bodily injury or property damage arising out of completed operations; and 
.5 contractual liability applicable to the Design-Builder’s obligations under Section 3.1.14 of the 
Agreement. 

§ B.2.1.2 Automobile Liability covering vehicles owned by the Design-Builder and non-owned vehicles used by the 
Design-Builder with policy limits of not less than one million ($ 1,000,000 ) per claim and one million ($ 

$1,000,000.00 ) in the aggregate for bodily injury, death of any person, and property damage arising out of the 

ownership, maintenance and use of those motor vehicles specified in this Section B.2,1.2, along with any other 
statutorily required automobile coverage. 

§ B.2.1.3 The Design-Builder may achieve the required limits and coverage for Commercial General Liability and 
Automobile Liability through a combination of primary and excess liability insurance, provided such primary and 
excess insurance policies result in the same or greater coverage as those required under Sections B.2.1.1 and B.2.1.2. 

§ B.2.1.4 Workers’ Compensation at statutory limits. 

§ B.2.1.5 Employers’ Liability with policy limits as provided below: 

| $100,000 per accident. 

§ B.2.1.6 Professional Liability covering negligent acts, errors and omissions in the performance of professional 
services, with policy limits of not less than two million ($2,000,000 ) per claim and two million ($2,000,000 

) in the aggregate. 

| (Paragraphs deleted) 

§ B.2.1.8 The Design-Builder shall provide written notification to the Owner of the cancellation or expiration of any 
insurance required by this Article B.2. The Design-Builder shall provide such written notice within five (5) business 
days of the date the Design-Builder is first aware of the cancellation or expiration, or is first aware that the 
cancellation or expiration is threatened or otherwise may occur, whichever comes first. 

§ B.2.1.9 Additional Insured Obligations. The Owner and its consultants and contractors shall be additional insureds 
on the Design-Builder’s primary and excess insurance policies for Commercial General Liability, and Automobile 
Liability. The additional insured coverage shall be primary and non-contributory to any of the Owner’s insurance 
policies. The additional insured coverage shall apply to both ongoing operations and completed operations. The 
policy limits applicable to the additional insureds shall be the same amount applicable to the named insured or, if the 
policy provides otherwise, policy limits not less than the amounts required under this Agreement. 

§ B.2.1.10 Certificates of Insurance. The Design-Builder shall provide certificates of insurance acceptable to the 
Owner evidencing compliance with the requirements in this Article B.2: (1) prior to commencement of the Work; 

(2) upon renewal or replacement of each required policy of insurance; and (3) upon Owner’s written request. An 
additional certificate evidencing continuation of liability coverage, including coverage for completed operations, 
shall be submitted with the final Application for Payment as required by Section 9.10.2 of the Agreement and 
thereafter upon renewal or replacement of such coverage until the expiration of the time required by Section B.2.1. 
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The certificates will show the Owner and its consultants and contractors as additional insureds on the 
Design-Builder’s primary and excess insurance policies for Commercial General Liability, and Automobile 
Liability. Information concerning reduction of coverage on account of revised limits, claims paid under the Genera! 
Aggregate or both, shall be furnished by the Design-Builder with reasonable promptness. 

§ B.2.2 Performance Bond and Payment Bond 

The Design-Builder shall provide surety bonds as follows: 

(Specify type and penal sum of bonds.) 

Type 

A312 Performance Bond and A312 Payment Bond. The 
performance bond, may, but is not required to secure the 
professional liability of design professionals to the extent 
such liability is covered by the design professional’s 
professional liability insurance. 

§ B.2.2.1 Upon the request of any person or entity appearing to be a potential beneficiary of bonds covering payment 
of obligations arising under the Agreement, the Design-Builder shall promptly furnish a copy of the bonds or shall 
permit a copy to be made. 

ARTICLE B.3 OWNER’S INSURANCE 
§ B.3.1 Owner’s Liability Insurance 

The Owner shall be responsible for purchasing and maintaining the Owner’s usual liability insurance. 

§ B.3.2 Property Insurance 

§ B.3.2.1 Unless otherwise provided, at the time of execution of the Design-Build Amendment, the Owner shall 
purchase and maintain, in a company or companies lawfully authorized to do business in the jurisdiction where the 
Project is located, property insurance written on South Carolina Insurance Reserve Form PD-23. Unless the parties 
agree otherwise, upon issuance of a Certificate of Substantial Completion, the Owner shall replace the insurance 
policy required under this Section B.3.2 with another property insurance policy written for the total value of the 
Project that shall remain in effect until expiration of the period for correction of the Work set forth in Section 11.2.2 
of the Agreement. 


Penal Sum ($0.00) 

100% of contract value. 


| (Paragraph deleted) 

§ B.3.2.1,2 If the insurance required under Section B.3.2.1 requires deductibles, the Owner shall pay costs not 
covered because of such deductibles. 

| (Paragraph deleted) 

§ B.3.2,1.4 Partial occupancy or use in accordance with Section 9.9 of the Agreement shall not commence until the 
insurance company or companies providing the insurance required under Section B.3.2.1 have consented to such 
partial occupancy or use by endorsement or otherwise. The Owner and the Design-Builder shall take reasonable 
steps to obtain consent of the insurance company or companies and shall, without mutual written consent, take no 
action with respect to partial occupancy or use that would cause cancellation, lapse or reduction of insurance. 

§ B.3.2.2 Boiler and Machinery Insurance. The Owner shall purchase and maintain boiler and machinery insurance in 
the form of S.C. Insurance Reserve Fund ("IRF") PD-01, PD-09, and PD-12. 


(Paragraphs deleted) 

§ B.3.2.6 Before an exposure to loss may occur, the Owner shall file with the Design-Builder a copy of each policy 
that includes insurance coverages required by this Section B.3.2. Each policy shall contain all generally applicable 
conditions, definitions, exclusions and endorsements related to this Project. The Owner shall provide written 
notification to the Design-Builder of the cancellation or expiration of any insurance required by this Article B.3. The 
Owner shall provide such written notice within five (5) business days of the date the Owner is first aware of the 
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cancellation or expiration, or is first aware that the cancellation or expiration is threatened or otherwise may occur, 
whichever comes first. 


(Paragraph deleted) 

§ B.3,2.8 A loss insured under the Owner’s property insurance shall be adjusted by the Owner as fiduciary and made 
payable to the Owner as fiduciary for the insureds, as their interests may appear, subject to requirements of any 
applicable mortgagee clause and of Section B.3.2.10. The Design-Builder shall pay the Architect, Consultants and 
Contractors their just shares of insurance proceeds received by the Design-Builder, and by appropriate agreements, 
written where legally required for validity, the Design-Builder shall require the Architect, Consultants and 
Contractors to make payments to their consultants and subcontractors in similar manner. 

§ B.3.2.9 If required in writing by a party in interest, the Owner as fiduciary shall, upon occurrence of an insured 
loss, give bond for proper performance of the Owner’s duties. The cost of required bonds shall be charged against 
proceeds received as fiduciary. The Owner shall deposit in a separate account proceeds so received, which the 
Owner shall distribute in accordance with such agreement as the parties in interest may reach, or as determined in 
accordance with the method of binding dispute resolution selected in the Agreement between the Owner and 
Design-Builder. If after such loss no other special agreement is made and unless the Owner terminates the Contract 
for convenience, replacement of damaged property shall be performed by the Design-Builder after notification of a 
Change in the Work in accordance with Article 6 of the Agreement. 

§ B.3.2.10 The Owner as fiduciary shall have power to adjust and settle a loss with insurers unless one of the parties 
in interest shall object in writing within five days after occurrence of a loss to the Owner’s exercise of this power. If 
an objection is made, the dispute shall be resolved in the manner selected by the Owner and Design-Builder as the 
method of binding dispute resolution in the Agreement. 


| (Paragraphs deleted) 
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Additions and Deletions Report for 

AiA Document A141™ - 2014 Exhibit B 

This Additions and Deletions Report, as defined on page 1 of the associated document, reproduces below all text the author has 
added to the standard form AlA document in order to complete it, as well as any text the author may have added to or deleted from 
the original AlA text. Added text is shown underlined. Deleted text is indicated with a horizontal line through the original AlA text. 

Note: This Additions and Deletions Report is provided for information purposes only and is not incorporated into or constitute any 
part of the associated AlA document. This Additions and Deletions Report and its associated document were generated 
simultaneously by AlA software at 11:13:38 on 11/23/2015. 


PAGE 1 

New Socastee Middle School 

(per Owner’s Request for Proposals No. 1415-91 and Design-Builder’s Proposal in response to the solicitation.! 


Horry County Schools. South Carolina, a political subdivision of the State of South Carolina. 
335 Four MilcRd. 

Conway, SC 29528 


FfRSTPLOOR ENERGY POSITIVE LLC, 
333 Fayetteville St„ Suite 225 
Raleigh, NC 27601 


This Insurance Exhibit is part of the accompanying agreement for the Project, between the Owner and the 
Design-Builder (hereinafter, the Agreement), dated the twenty-third d ay of November in the year two thousand 
fifteen 120151 . 


The Owner and Design-Builder shall purchase and maintain insurance and provide bonds as set forth in this Exhibit 
B. Where a provision in this Exhibit conflicts with a provision in the Agreement into which this Exhibit is 
incorporated, the provision in this Exhibit will prevail. During the course of the Project, the Owner and 
Design-Builder may substitute mutuallv-acceptable alternative insurance arrangements for those specified in § B.2,1 
and/or B.3.2.. 

PAGE 2 

§ B.2,1 The Design-Builder shall purchase and maintain the following types and limits of insurance from a company 
or companies lawfully authorized to do business in the jurisdiction where the Project is located. The Design-Builder 
shall maintain the required insurance until the expiration of the period for correction of Work as set forth in 
Section 11.2.2.1 of the Agr ee m e nt, ■ unless a diff e r e nt duration is stat ed-belewr 

(If the Design Builder is required to maintain insurance for a duration other than the expiration of the period for 
oon'eetion of Work, state the duration) 

Agreement. 

§ B,2.1.1 Commercial General Liability with policy limits of not less than two million ($ 2,000,000 ) for each 

occurrence and five million ($ 5,000,000.00 j in the aggregate providing coverage for claims including 
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.3 damages because of injury to or destruction of tangible 
subcontractor exception to the "your work" exclusion; 


and must contain the 


§ B.2.1.2 Automobile Liability covering vehicles owned by the Design-Builder and non-owned vehicles used by the 
Design-Builder with policy limits of not less than one million ($ LOOO.OOO ) per claim and one million ($ 

$1,000,000,00 ) in the aggregate for bodily injury, death of any person, and property damage arising out of the 

ownership, maintenance and use of those motor vehicles specified in this Section B.2.1.2, along with any other 
statutorily required automobile coverage. 


$100,000 per accident. 

§ B.2.1.6 Professional Liability covering negligent acts, errors and omissions in the performance of professional 
services, with policy limits of not less than two million ($ 2,000,000 ) per claim and two million ($ 2,000,000 

) in the aggregate. 

§ B.2.1.7-Pollution L iability coverin g-p erformance of the Worlq - with policy limits of not less than -($-)-per 

claim and -($- ) in th e a g g -e gat er 

§—B .2.1.7.1 The Design Builder may obtam-a combin ed-ftefesste nal Liability and Pollution Liability policy to 
s atisfy-th e- r e quir e m e n t s set forth in Section s B.2.1.6 and B.2.1.7, with c erahtne d - policy limits that ar e n effes s - tha a 
($-) per claim and -($-) in the-aggregate - 


§ B.2.1.9 Additional Insured Obligations. The Owner and its consultants and contractors shall be additional insureds 
on the Design-Builder’s primary and excess insurance policies for Commercial General Liability, Automobile 
Liability and Pollution - and Automobile L iability. The additional insured coverage shall be primary and 
non-contributory to any of the Owner’s insurance policies. The additional insured coverage shall apply to both 
ongoing operations and completed operations. The policy limits applicable to the additional insureds shall be the 
same amount applicable to the named insured or, if the policy provides otherwise, policy limits not less than the 
amounts required under this Agreement. 

§ B.2.1.10 Certificates of Insurance. The Design-Builder shall provide certificates of insurance acceptable to the 
Owner evidencing compliance with the requirements in this Article B.2: (1) prior to commencement of the Work; 
(2) upon renewal or replacement of each required policy of insurance; and (3) upon Owner’s written request. An 
additional certificate evidencing continuation of liability coverage, including coverage for completed operations, 
shall be submitted with the final Application for Payment as required by Section 9,10.2 of the Agreement and 
thereafter upon renewal or replacement of such coverage until the expiration of the time required by Section B.2.I. 
The certificates will show the Owner and its consultants and contractors as additional insureds on the 
Design-Builder’s primary and excess insurance policies for Commercial General Liability, Automobile Liability, 
and Pollutio n -and Automobile L iability. Information concerning reduction of coverage on account of revised limits, 
claims paid under the General Aggregate or both, shall be furnished by the Design-Builder with reasonable 
promptness. 

PAGE 3 


A312 Performance Bond and A312 Payment Bond. The 
performance bond, may, but is not required to secure the 10 q 0/o of contract value. 
professional liability of design professionals to the extent ' 

such liability is covered by the design professional’s 
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professional liability insurance. 


§ B.3.2.1 Unless otherwise provided, at the time of execution of the Design-Build Amendment, the Owner- shall 
purchase and maintain, in a company or companies lawfully authorized to do business in the jurisdiction where the 
Project is located, property insurance written on a builder’s risk "all - risk " or e quiv alent p o licy f orm in the-ameunte 



Carolina Insurance Reserve Form PD-23. 


Unless the parties agree otherwise, upon issuance of a Certificate of Substantial Completion, the Owner shall replace 
the insurance policy required under this Section B.3.2 with another property insurance policy mitten for the total 
value of the Project that shall remain in effect until expiration of the period for correction of the Work set forth in 
Section 11.2.2 of the Agreement. 



§ B.3.2.2 Boiler and Machinery Insurance. The Owner shall purchase and maintain boiler and machinery * 
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§ B.3.2.10 The Owner as fiduciary shall have power to adjust and settle a loss with insurers unless one of the parties 
in interest shall object in writing within five days after occurrence of a loss to the Owner’s exercise ofthis power. If 
an objection is made, the dispute shall be resolved in the manner selected by the Owner and Design-Builder as the 
method of binding dispute resolution in the Agreement. I f th e -Qwn e r and D es ig n Builder h ave sel e cted arbitration a s 
th e -m e thod of binding disput e r e solution, th e Owner as fiduciary shnU - malte s e t tle ment with insur e rs - or, inth e-eas e 
of a disput e over-distribution of in s urance proce e ds;in accordance with the directi o ns-of the arbitrators. 

A RTICLE B.4 —SP ECIAL TERMS AND COND I T I ONS 

Special terms and conditions that modity this - Insurancc and Bonds Ex h ibit, if any, are as follo ws: 
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•AM 


Insurance and Bonds 


TW 


for the following PROJECT: 

(Name and location or address) 


New St. James Intermediate School 

(per Owner’s Request for Proposals No. 1415-91 and Design-Builder’s Proposal in 
response to the solicitation.) 


THE OWNER: 

(Name, legal status and address) 


Horry County Schools, South Carolina, a political subdivision of the State of South 
Carolina. ... 

335 Four Mile Rd. 

Conway, SC 29528 

THE DESIGN-BUILDER: 

(Name, legal status and address) 

FERSTFLQOR ENERGY POSITIVE LLC, 

333 Fayetteville St., Suite 225 
Raleigh, NC 27601 


ADDITIONS AND DELETIONS: 

The author of this document has 
added information needed for its 
completion. The author may also 
have revised the text of the original 
AIA standard form. An Additions and 
Deletions Report that notes added 
information as well as revisions to 
the standard form text is available 
from the author and should be 
reviewed. A vertical line in the left 
margin of this document indicates 
where the author has added 
necessary information and where 
the author has added to or deleted 
from the original AIA text. 

This document has important legal 
consequences. Consultation with an 
attorney Is encouraged with respect 
to its completion or modification. 


THE AGREEMENT 

This Insurance Exhibit is part of the accompanying agreement for the Project, between 
the Owner and the Design-Builder (hereinafter, the Agreement), dated the twenty-third 
day of November in the year two thousand fifteen (2015). 

(In words, indicate day, month andyear.) 


TABLE OF ARTICLES 
B.1 GENERAL 

B.2 DESIGN BUILDER’S INSURANCE AND BONDS 

B.3 OWNER’S INSURANCE 

B.4 SPECIAL TERMS AND CONDITIONS 

ARTICLE B.1 GENERAL 

The Owner and Design-Builder shall purchase and maintain insurance and provide bonds 
as set forth in this Exhibit B. Where a provision in this Exhibit conflicts with a provision 
in the Agreement into which this Exhibit is incorporated, the provision in this Exhibit 
will prevail. During the course of the Project, the Owner and Design-Builder may 
substitute mutually-acceptable alternative insurance arrangements for those specified in § 
B.2.1 and/or B.3.2.. 


ARTICLE B.2 DESIGN BUILDER’S INSURANCE AND BONDS 
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§ B.2.1 The Design-Builder shall purchase and maintain the following types and limits of insurance from a company 
or companies lawfully authorized to do business in the jurisdiction where the Project is located. The Design-Builder 
shall maintain the required insurance until the expiration of the period for correction of Work as set forth in 
Section 11.2.2.1 of the 
(Paragraphs deleted) 

Agreement. 

§ B.2.1.1 Commercial General Liability with policy limits of not less than two million ($ 2,000,000 ) for each 

occurrence and five million ($ 5,000,000.00 ) in the aggregate providing coverage for claims including 

.1 damages because of bodily injury, sickness or disease, including occupational sickness or disease, 
and death of any person; 

.2 personal injury; 

.3 damages because of injury to or destruction of tangible property, and must contain the subcontractor 
exception to the "your work" exclusion; 

.4 bodily injury or property damage arising out of completed operations; and 
.5 contractual liability applicable to the Design-Builder’s obligations under Section 3.1,14 of the 
Agreement. 

§ B.2.1.2 Automobile Liability covering vehicles owned by the Design-Builder and non-owned vehicles used by the 
Design-Builder with policy limits of not less than one million ($ 1,000,000 ) per claim and one million ($ 

$1,000,000.00 ) in the aggregate for bodily injury, death of any person, and property damage arising out of the 

ownership, maintenance and use of those motor vehicles specified in this Section B.2.1.2, along with any other 
statutorily required automobile coverage. 

§ B.2.1.3 The Design-Builder may achieve the required limits and coverage for Commercial General Liability and 
Automobile Liability through a combination of primary and excess liability insurance, provided such primary and 
excess insurance policies result in the same or greater coverage as those required under Sections B.2,1,1 and B.2.1.2. 

§ B.2.1.4 Workers’ Compensation at statutory limits. 

§ B.2.1.5 Employers’ Liability with policy limits as provided below: 

| $100,000 per accident 

§ B.2.1.6 Professional Liability covering negligent acts, errors and omissions in the performance of professional 
services, with policy limits of not less than two million ($2,000,000 ) per claim and two million ($2,000,000 

) in the aggregate. 

| (Paragraphs deleted) 

§ B.2.1.8 The Design-Builder shall provide written notification to the Owner of the cancellation or expiration of any 
insurance required by this Article B.2. The Design-Builder shall provide such written notice within five (5) business 
days of the date the Design-Builder is first aware of the cancellation or expiration, or is first aware that the 
cancellation or expiration is threatened or otherwise may occur, whichever comes first. 

§ B.2.1.9 Additional Insured Obligations. The Owner and its consultants and contractors shall be additional insureds 
on the Design-Builder’s primary and excess insurance policies for Commercial General Liability, and Automobile 
Liability. The additional insured coverage shall be primary and non-contributory to any of the Owner’s insurance 
policies. The additional insured coverage shall apply to both ongoing operations and completed operations. The 
policy limits applicable to the additional insureds shall be the same amount applicable to the named insured or, if the 
policy provides otherwise, policy limits not less than the amounts required under this Agreement. 

§ B.2.1.10 Certificates of Insurance. The Design-Builder shall provide certificates of insurance acceptable to the 
Owner evidencing compliance with the requirements in this Article B.2: (1) prior to commencement of the Work; 

(2) upon renewal or replacement of each required policy of insurance; and (3) upon Owner’s written request. An 
additional certificate evidencing continuation of liability coverage, including coverage for completed operations, 
shall be submitted with the final Application for Payment as required by Section 9.10.2 of the Agreement and 
thereafter upon renewal or replacement of such coverage until the expiration of the time required by Section B.2.1. 
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The certificates will show the Owner and its consultants and contractors as additional insureds on the 
Design-Builder’s primary and excess insurance policies for Commercial General Liability, and Automobile 
Liability. Information concerning reduction of coverage on account of revised limits, claims paid under the General 
Aggregate or both, shall be furnished by the Design-Builder with reasonable promptness. 

§ B.2.2 Performance Bond and Payment Bond 

The Design-Builder shall provide surety bonds as follows: 

(Specify type and penal sum of bonds.) 

Type 

A312 Performance Bond and A312 Payment Bond. The 
performance bond, may, but is not required to secure the 
professional liability of design professionals to the extent 
such liability is covered by the design professional’s 
professional liability insurance. 

§ B.2.2.1 Upon the request of any person or entity appearing to be a potential beneficiary of bonds covering payment 
of obligations arising under the Agreement, the Design-Builder shall promptly furnish a copy of the bonds or shall 
permit a copy to be made. 

ARTICLE B.3 OWNER’S INSURANCE 
§ B.3.1 Owner’s Liability Insurance 

The Owner shall be responsible for purchasing and maintaining the Owner’s usual liability insurance. 

§ B.3.2 Property Insurance 

§ B.3.2.1 Unless otherwise provided, at the time of execution of the Design-Build Amendment, the Owner shall 
purchase and maintain, in a company or companies lawfully authorized to do business in the jurisdiction where the 
Project is located, property insurance written on South Carolina Insurance Reserve Form PD-23, Unless the parties 
agree otherwise, upon issuance of a Certificate of Substantial Completion, the Owner shaLl replace the insurance 
policy required under this Section B.3.2 with another property insurance policy written for the total value of the 
Project that shall remain in effect until expiration of the period for correction of the Work set forth in Section 11.2.2 
of the Agreement, 


Penal Sum ($0.00) 

10 0% of contract value. 


| (Paragraph deleted) 

§ B.3.2.1.2 If the insurance required under Section B.3.2.1 requires deductibles, the Owner shall pay costs not 
covered because of such deductibles. 

| (Paragraph deleted) 

§ B.3.2,1.4 Partial occupancy or use in accordance with Section 9.9 of the Agreement shall not commence until the 
insurance company or companies providing tire insurance required under Section B.3.2.1 have consented to such 
partial occupancy or use by endorsement or otherwise. The Owner and the Design-Builder shall take reasonable 
steps to obtain consent of the insurance company or companies and shall, without mutual written consent, take no 
action with respect to partial occupancy or use that would cause cancellation, lapse or reduction of insurance. 

§ B.3.2.2 Boiler and Machinery Insurance. The Owner shall purchase and maintain boiler and machinery insurance in 
the form of S.C. Insurance Reserve Fund ("ERF") PD-01, PD-09, and PD-12. 


(Paragraphs deleted) 

§ B.3.2.6 Before an exposure to loss may occur, the Owner shall file with the Design-Builder a copy of each policy 
that includes insurance coverages required by this Section B.3.2. Each policy shall contain all generally applicable 
conditions, definitions, exclusions and endorsements related to this Project. The Owner shall provide written 
notification to the Design-Builder of the cancellation or expiration of any insurance required by this Article B.3. The 
Owner shall provide such written notice within five (5) business days of the date the Owner is first aware of the 
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cancellation or expiration, or is first aware that the cancellation or expiration is threatened or otherwise may occur, 
whichever comes first. 


| (Paragraph deleted) 

§ B.3,2.8 A loss insured under the Owner’s property insurance shall be adjusted by the Owner as fiduciary and made 
payable to the Owner as fiduciary for the insureds, as their interests may appear, subject to requirements of any 
applicable mortgagee clause and of Section B.3.2.10. The Design-Builder shall pay the Architect, Consultants and 
Contractors their just shares of insurance proceeds received by the Design-Builder, and by appropriate agreements, 
written where legally required for validity, the Design-Builder shall require the Architect, Consultants and 
Contractors to make payments to their consultants and subcontractors in similar manner. 

§ B.3.2.9 If required in writing by a party in interest, the Owner as fiduciary shall, upon occurrence of an insured 
loss, give bond for proper performance of the Owner’s duties. The cost of required bonds shall be charged against 
proceeds received as fiduciary. The Owner shall deposit in a separate account proceeds so received, which the 
Owner shall distribute in accordance with such agreement as the parties in interest may reach, or as determined in 
accordance with the method of binding dispute resolution selected in the Agreement between the Owner and 
Design-Builder. If after such loss no other special agreement is made and unless the Owner terminates the Contract 
for convenience, replacement of damaged property shall be performed by the Design-Builder after notification of a 
Change in the Work in accordance with Article 6 of the Agreement. 

§ B.3.2.10 The Owner as fiduciary shall have power to adjust and settle a loss with insurers unless one of the parties 
in interest shall object in writing within five days after occurrence of a loss to the Owner’s exercise of this power. If 
an objection is made, the dispute shall be resolved in the manner selected by the Owner and Design-Builder as the 
method of binding dispute resolution in the Agreement. 


j (Paragraphs deleted) 
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Additions and Deletions Report for 

® TM 

AIA Document A141 - 2014 Exhibit B 

This Additions and Deletions Report, as defined on page 1 of the associated document, reproduces below all text the author has 
added to the standard form AIA document in order to complete it, as well as any text the author may have added to or deleted from 
the original AIA text. Added text is shown underlined. Deleted text is indicated with a horizontal line through the original AIA text. 

Note: This Additions and Deletions Report is provided for information purposes only and is not incorporated into or constitute any 
part of the associated AIA document. This Additions and Deletions Report and its associated document were generated 
simultaneously by AIA software at 11:13:18 on 11/23/2015. 


PAGE 1 

New St, James Intermediate School 

(per Owner’s Request for Proposals No. 1415-91 and Design-Builder’s Proposal in response to the solicitation.) 


Horry County Schools. South Carolina, a political subdivision of the State of South Carolina. 
335 Four Mile Rd. 

Conway, SC 29528 


FIRSTFLOOR ENERGY POSITIVE LLC, 
333 Fayetteville St, Suite 225 
Raleigh. NC 27601 


This Insurance Exhibit is part of the accompanying agreement for the Project, between the Owner and the 
Design-Builder (hereinafter, the Agreement), dated the twenty-third day of November in the year two thousand 
fifteen ^2015^) . 


The Owner and Design-Builder shall purchase and maintain insurance and provide bonds as set forth in this Exhibit 
B. Where a provision in this Exhibit conflicts with a provision in the Agreement into which this Exhibit is 
incorporated, the provision in this Exhibit will prevail. During the course of the Project the Owner and 
Design-Builder may substitute mutuallv-acceptable alternative insurance arrangements for those specified in § B.2.1 
and/or B.3.2.. 


PAGE 2 

§ B.2.1 The Design-Builder shall purchase and maintain the following types and limits of insurance from a company 
or companies lawfully authorized to do business in the jurisdiction where the Project is located. The Design-Builder 
shall maintain the required insurance until the expiration of the period for correction of Work as set forth in 
Section 11.2.2.1 of the Agr ee m e nt, unless a different duration is stat e d below: 

(If the Design Builder is required to maintain imumnee-fer a duration other than the expiration of the period for 
correction of Work, state the duration.) 


Agreement. 

§ B, 2.1.1 Commercial General Liability with policy limits of not less than two million ($ 2,000,000 j for each 
occurrence and five million ($ 5.000,000.00 1 in the aggregate providing coverage for claims including 
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.3 damages because of injury to or destruction of tangible nrepertv^ -propertv. and must contain the 
subcontractor exception to the "your work" exclusion; 


§ B.2.1.2 Automobile Liability covering vehicles owned by the Design-Builder and non-owned vehicles used by the 
Design-Builder with policy limits of not less than one million f$ 1.000.000 j per claim and one million 
$1,000.000,00 j in the aggregate for bodily injury, death of any person, and property damage arising out of the 
ownership, maintenance and use of those motor vehicles specified in this Section B.2.1.2, along with any other 
statutorily required automobile coverage. 


$100,000 per accident. 

§ B.2.1.6 Professional Liability covering negligent acts, errors and omissions in the performance of professional 
services, with policy limits of not less than two million 1$ 2,000,000 j per claim and two million 1$ 2,000,000 
) in the aggregate. 

§ B.2.1.7 Pollution Liability cov e ring performance of the W o rk, wil i i policy limits of not less than -($-)-per 

claim a nd-($- ) in the aggregat e . 

§ B . 2. -1. 7.1 The D es ign Builder may obtain a combine d- Profes a ional - Li - ability and Po ll ution - Liability policy to 
sa th dy -t he requirements s e t forth in Sections B.2.1.6 andB.2 r L7, with - eombin e d p eh ey limit - s-tha f arenot l e ss -than 
($- ) per claim and -($-)-4 n the aggr e gat e . 


§ B.2.1.9 Additional Insured Obligations. The Owner and its consultants and contractors shall be additional insureds 
on the Design-Builder’s primary and excess insurance policies for Commercial General Liability, Automobil e 
Liability and Pollution -and Automobile L iability. The additional insured coverage shall be primary and 
non-contributory to any of the Owner’s insurance policies. The additional insured coverage shall apply to both 
ongoing operations and completed operations. The policy limits applicable to the additional insureds shall be the 
same amount applicable to the named insured or, if the policy provides otherwise, policy limits not less than the 
amounts required under this Agreement. 

§ B.2.1,10 Certificates of Insurance. The Design-Builder shall provide certificates of insurance acceptable to the 
Owner evidencing compliance with the requirements in this Article B.2: (1) prior to commencement of the Work; 
(2) upon renewal or replacement of each required policy of insurance; and (3) upon Owner’s written request. An 
additional certificate evidencing continuation of liability coverage, including coverage for completed operations, 
shall be submitted with the final Application for Payment as required by Section 9.10.2 ofthe Agreement and 
thereafter upon renewal or replacement of such coverage until the expiration of the time required by Section B.2.1. 
The certificates will show the Owner and its consultants and contractors as additional insureds on the 
Design-Builder’s primary and excess insurance policies for Commercial General Liability, A u t omobile Liabil it y, 
and Pollution and Automobile L iability. Information concerning reduction of coverage on account of revised limits, 
claims paid under the General Aggregate or both, shall be furnished by the Design-Builder with reasonable 
promptness. 

PAGE 3 


A312 Performance Bond and A312 Payment Bond. The 
performance bond, may, but is not required to secure the 
professional liability of design professionals to the extent 
such liability is covered by the design professional’s 


100% of contract value. 
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professional liability insurance. 


§ B.3.2.1 Unless otherwise provided, at the time of execution of the Design-Build Amendment, the Owner shall 
purchase and maintain, in a company or companies lawfully authorized to do business in the jurisdiction where the 
Project is located, property insurance written on a buil d e r’s-ri sk -'all risk-'-er- e q ui val ent pefey - form in the am emt-ffi 



Carolina Insurance Reserve Form PD-23. 


Unless the parties agree otherwise, upon issuance of a Certificate of Substantial Completion, the Owner shall replace 
the insurance policy required under this Section B.3.2 with another property insurance policy written for the total 
value of the Project that shall remain in effect until expiration of the period for correction of the Work set forth in 
Section 11.2.2 of the Agreement. 



§ B.3.2.2 Boiler and Machinery Insurance. The Owner shall purchase and maintain boiler and machinery i 


jiiiMiiii llMIM 


: in the form of S.C. Insurance Reserve Fund P'IRF"~) PD-01. 


PD-09, and PD-12. 
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§ B.3.2.10 The Owner as fiduciary shall have power to adjust and settle a loss with insurers unless one of the parties 
in interest shall object in writing within five days after occurrence of a loss to the Owner’s exercise of this power. If 
an objection is made, the dispute shall be resolved in the manner selected by the Owner and Design-Builder as the 
method of binding dispute resolution in the Agreement. If th e O wner and Design Build e r - hav e s el ec ted arbitration as 
t h e m e thod of binding disput e resolution; the Owner as fiduciary shall make settl e ment with insurers or, in the case 
of a dispute ov e r distribution of insurance proceeds, in.accordance w i th - t he direction s of the arbitrators. 

ARTICLE B.4 — SP -E& Ai - TERMS AND-CDNDfflQ NS 

Special terms and co nditions that modi f y this Insuranc e and Bonds Exhibit, if nny T - are as follows: 
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Document A141" 


Insurance and Bonds 


for the following PROJECT: 

(Name and location or address) 


New Myrtle Beach Middle School 

(per Owner’s Request for Proposals No. 1415-91 and Design-Builder’s Proposal in 
response to the solicitation.) 

THE OWNER: 

(Name, legal slants and address) 

Horry County Schools, South Carolina, a political subdivision of the State of South 
Carolina. 

335 Four Mile Rd. 

Conway, SC 29528 

THE DESIGN-BUILDER: 

(Name, legal status and address) 

FIRSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St., Suite 225 
Raleigh, NC 27601 

THE AGREEMENT 

This Insurance Exhibit is part of the accompanying agreement for the Project, between 
the Owner and the Design-Builder (hereinafter, the Agreement), dated the twenty-third 
day of November in the year two thousand fifteen (2015) . 

(In words, indicate day, month and year.) 

TABLE OF ARTICLES 

B.1 GENERAL 

B.2 DESIGN BUILDER’S INSURANCE AND BONDS 

B.3 OWNER’S INSURANCE 

B.4 SPECIAL TERMS AND CONDITIONS 

ARTICLE B.1 GENERAL 

The Owner and Design-Builder shall purchase and maintain insurance and provide bonds 
as set forth in this Exhibit B. Where a provision in this Exhibit conflicts with a provision 
in the Agreement into which this Exhibit is incorporated, the provision in this Exhibit 
will prevail. During the course of the Project, the Owner and Design-Builder may 
substitute mutually-acceptable alternative insurance arrangements for those specified in § 

B.2.1 and/or B.3.2.. 

ARTICLE B.2 DESIGN BUILDER’S INSURANCE AND BONDS 
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§ B.2.1 The Design-Builder shall purchase and maintain the following types and limits of insurance from a company 
or companies lawfully authorized to do business in the jurisdiction where the Project is located. The Design-Builder 
shall maintain the required insurance until the expiration of the period for correction of Work as set forth in 
Section 11.2.2.1 of the 
(Paragraphs deleted) 

Agreement. 

§ B.2.1.1 Commercial General Liability with policy limits of not less than two million ($ 2,000,000 ) for each 

occurrence and five million ($ 5,000,000.00 ) in the aggregate providing coverage for claims including 

.1 damages because of bodily injury, sickness or disease, including occupational sickness or disease, 
and death of any person; 

.2 personal injury; 

.3 damages because of injury to or destruction of tangible property, and must contain the subcontractor 
exception to the "your work" exclusion; 

.4 bodily injury or property damage arising out of completed operations; and 
.5 contractual liability applicable to the Design-Builder’s obligations under Section 3.1,14 of the 
Agreement. 

§ B.2.1.2 Automobile Liability covering vehicles owned by the Design-Builder and non-owned vehicles used by the 
Design-Builder with policy limits of not less than one million ($ 1,000,000 ) per claim and one million ($ 

$1,000,000.00 ) in the aggregate for bodily injury, death of any person, and property damage arising out of the 

ownership, maintenance and use of those motor vehicles specified in this Section B.2.1.2, along with any other 
statutorily required automobile coverage. 

§ B.2.1.3 The Design-Builder may achieve the required limits and coverage for Commercial General Liability and 
Automobile Liability through a combination of primary and excess liability insurance, provided such primary and 
excess insurance policies result in the same or greater coverage as those required under Sections B.2.1.1 and B.2.1.2. 

§ B.2.1.4 Workers’ Compensation at statutory limits. 

§ B.2.1.5 Employers’ Liability with policy limits as provided below: 

| $100,000 per accident. 

§ B.2.1.6 Professional Liability covering negligent acts, errors and omissions in the performance of professional 
services, with policy limits of not less than two million ($2,000,000 ) per claim and two million ($2,000,000 

) in the aggregate. 

| (Paragraphs deleted) 

§ B.2.1.8 The Design-Builder shall provide written notification to the Owner of the cancellation or expiration of any 
insurance required by this Article B.2. The Design-Builder shall provide such written notice within five (5) business 
days of the date the Design-Builder is first aware of the cancellation or expiration, or is first aware that the 
cancellation or expiration is threatened or otherwise may occur, whichever comes first. 

§ B.2.1.9 Additional Insured Obligations. The Owner and its consultants and contractors shall be additional insureds 
on the Design-Builder’s primary and excess insurance policies for Commercial General Liability, and Automobile 
Liability. The additional insured coverage shall be primary and non-contributory to any of the Owner’s insurance 
policies. The additional insured coverage shall apply to both ongoing operations and completed operations. The 
policy limits applicable to the additional insureds shall be the same amount applicable to the named insured or, if the 
policy provides otherwise, policy limits not less than the amounts required under this Agreement. 

§ B.2.1.10 Certificates of Insurance. The Design-Builder shall provide certificates of insurance acceptable to the 
Owner evidencing compliance with the requirements in this Article B.2: (1) prior to commencement of the Work; 

(2) upon renewal or replacement of each required policy of insurance; and (3) upon Owner’s written request. An 
additional certificate evidencing continuation of liability coverage, including coverage for completed operations, 
shall be submitted with the final Application for Payment as required by Section 9.10.2 of the Agreement and 
thereafter upon renewal or replacement of such coverage until the expiration of the time required by Section B.2.1. 
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The certificates will show the Owner and its consultants and contractors as additional insureds on the 
Design-Builder’s primary and excess insurance policies for Commercial General Liability, and Automobile 
Liability. Information concerning reduction of coverage on account of revised limits, claims paid under the General 
Aggregate or both, shall be furnished by the Design-Builder with reasonable promptness. 

§ B.2.2 Performance Bond and Payment Bond 

The Design-Builder shall provide surety bonds as follows: 

(Specify type and penal sum of bonds.) 

Type 

A312 Performance Bond and A312 Payment Bond. The 
performance bond, may, but is not required to secure the 
professional liability of design professionals to the extent 
such liability is covered by the design professional’s 
professional liability insurance. 

§ B.2.2.1 Upon the request of any person or entity appearing to be a potential beneficiary of bonds covering payment 
of obligations arising under the Agreement, the Design-Builder shall promptly furnish a copy of the bonds or shall 
permit a copy to be made. 

ARTICLE B.3 OWNER’S INSURANCE 
§ B.3.1 Owner’s Liability Insurance 

The Owner shall be responsible for purchasing and maintaining the Owner’s usual liability insurance. 

§ B.3.2 Property Insurance 

§ B.3.2.1 Unless otherwise provided, at the time of execution of the Design-Build Amendment, the Owner shall 
purchase and maintain, in a company or companies lawfully authorized to do business in the jurisdiction where the 
Project is located, property insurance written on South Carolina Insurance Reserve Form PD-23. Unless the parties 
agree otherwise, upon issuance of a Certificate of Substantial Completion, the Owner shall replace the insurance 
policy required under this Section B.3.2 with another property insurance policy written for the total value of the 
Project that shall remain in effect until expiration of the period for correction of the Work set forth in Section 11.2.2 
of the Agreement. 


Penal Sum ($0.00) 

100% of contract value. 


| (Paragraph deleted) 

§ B.3.2.1.2 If the insurance required under Section B.3.2.1 requires deductibles, the Owner shall pay costs not 
covered because of such deductibles. 

| (Paragraph deleted) 

§ B.3.2.1.4 Partial occupancy or use in accordance with Section 9.9 of the Agreement shall not commence until the 
insurance company or companies providing the insurance required under Section B.3.2.1 have consented to such 
partial occupancy or use by endorsement or otherwise. The Owner and the Design-Builder shall take reasonable 
steps to obtain consent of the insurance company or companies and shall, without mutual written consent, take no 
action with respect to partial occupancy or use that would cause cancellation, lapse or reduction of insurance. 

§ B.3.2,2 Boiler and Machinery Insurance. The Owner shall purchase and maintain boiler and machinery insurance in 
the form of S.C. Insurance Reserve Fund ("ERF") PD-01, PD-09, and PD-12. 


| (Paragraphs deleted) 

§ B.3.2.6 Before an exposure to loss may occur, the Owner shall file with the Design-Builder a copy of each policy 
that includes insurance coverages required by this Section B.3.2. Each policy shall contain all generally applicable 
conditions, definitions, exclusions and endorsements related to this Project. The Owner shall provide written 
notification to the Design-Builder of the cancellation or expiration of any insurance required by this Article B.3. The 
Owner shall provide such written notice within five (5) business days of the date the Owner is first aware of the 
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cancellation or expiration, or is first aware that the cancellation or expiration is threatened or otherwise may occur, 
whichever comes first. 


(Paragraph deleted) 

§ B.3.2.8 A loss insured under the Owner’s property insurance shall be adjusted by the Owner as fiduciary and made 
payable to the Owner as fiduciary for the insureds, as their interests may appear, subject to requirements of any 
applicable mortgagee clause and of Section B.3.2.10. The Design-Builder shall pay the Architect, Consultants and 
Contractors their just shares of insurance proceeds received by the Design-Builder, and by appropriate agreements, 
written where legally required for validity, the Design-Builder shall require the Architect, Consultants and 
Contractors to make payments to their consultants and subcontractors in similar manner. 

§ B.3.2.9 If required in writing by a party in interest, the Owner as fiduciary shall, upon occurrence of an insured 
loss, give bond for proper performance of the Owner’s duties. The cost of required bonds shall be charged against 
proceeds received as fiduciary. The Owner shall deposit in a separate account proceeds so received, which the 
Owner shall distribute in accordance with such agreement as the parties in interest may reach, or as determined in 
accordance with the method of binding dispute resolution selected in the Agreement between the Owner and 
Design-Builder. If after such loss no other special agreement is made and unless the Owner terminates the Contract 
for convenience, replacement of damaged property shall be performed by the Design-Builder after notification of a 
Change in the Work in accordance with Article 6 of the Agreement. 

§ B.3.2.10 The Owner as fiduciary shall have power to adjust and settle a loss with insurers unless one of the parties 
in interest shall object in writing within five days after occurrence of a loss to the Owner’s exercise of this power. If 
an objection is made, the dispute shall be resolved in the manner selected by the Owner and Design-Builder as the 
method of binding dispute resolution in the Agreement. 


j (Paragraphs deleted) 
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Additions and Deletions Report for 

AlA Document A141™ - 2014 Exhibit B 

This Additions and Deletions Report, as defined on page 1 of the associated document, reproduces below all text the author has 
added to the standard form AlA document in order to complete it, as well as any text the author may have added to or deleted from 
the original AlA text. Added text is shown underlined. Deleted text is indicated with a horizontal line through the original AlA text. 

Note; This Additions and Deletions Report is provided for information purposes only and is not incorporated into or constitute any 
part of the associated AlA document. This Additions and Deletions Report and its associated document were generated 
simultaneously by AlA software at 11:13:01 on 11/23/2015. 


PAGE 1 

New Myrtle Beach Middle School 

(per Owner’s Request for Proposals No. 1415-91 and Design-Builder’s Proposal in response to the solicitation.) 


Horry County Schools. South Carolina, a political subdivision of t he State of South Carolina. 
335 Four MileRd. 

Conway, SC 29528 


FIRSTFLOOR ENERGY POSITIVE LLC, 
333 Fayetteville St., Suite 225 
Raleigh, NC 27601 


This Insurance Exhibit is part of the accompanying agreement for the Project, between the Owner and the 
Design-Builder (hereinafter, the Agreement), dated the twenty-third day of November in the year two thousand 
fifteen (2015! . 


The Owner and Design-Builder shall purchase and maintain insurance and provide bonds as set forth in this Exhibit 
B. Where a provision in this Exhibit conflicts with a provision in the Agreement into which this Exhibit is 
incorporated, the provision in this Exhibit will prevail. During the course of the Project, the Owner and 
Design-Builder may substitute mutually-acceptable alternative insurance arrangements for those specified in 6 B.2,1 
and/or B.3.2.. 


PAGE 2 

§ B.2.1 The Design-Builder shall purchase and maintain the following types and limits of insurance from a company 
or companies lawfully authorized to do business in the jurisdiction where the Project is located. The Design-Builder 
shall maintain the required insurance until the expiration of the period for correction of Work as set forth in 
Section 11.2.2.1 of the Agre e m e nt - , - unless a different duratioti-i s stated below; 

( If the Design Builder is required to maintain insurance for a dura ti on other than the expiration of the-periodfor 
correction of Work state the dura t ion. ) 


Agreement. 

§ B.2.1.1 Commercial General Liability with policy limits of not less than two million ($ 2,000,000 ) for each 

occurrence and five million ($ 5,000,000.00 j in the aggregate providing coverage for claims including 
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.3 


damages because of injury to or destruction of tangible prop e rt v ^property, and must contain the 
subcontractor exception to the "your work" exclusion; 


§ B.2.1.2 Automobile Liability covering vehicles owned by the Design-Builder and non-owned vehicles used by the 
Design-Builder with policy limits of not less than one million ($ 1,000.000 1 per claim and one million f$ 

$1,000,000.00 j in the aggregate for bodily injury, death of any person, and property damage arising out of the 
ownership, maintenance and use of those motor vehicles specified in this Section B.2.1.2, along with any other 
statutorily required automobile coverage. 


$100,000 per accident. 

§ B.2.1,6 Professional Liability covering negligent acts, errors and omissions in the performance of professional 
services, with policy limits of not less than two million 1$ 2,000,000 ) per claim and two million 1$ 2,000,000 

) in the aggregate. 

§ B;2.1.7 Pollution Liability cov e ring performance of the Work, with policy limits of - not l e s s than -($-)-per 

claim and -($- ) in the aggr e gat e 

§ B.2.U. - 1 - Th e Design -B n il d e r may - e b t -a-ift -a - c - er ftb ined Professional Liability and Pollution Lia b il it y polte y4 e 

s atisfy' the r e quirement s set for t h in S e ctions B.2.1.6 and B.2.1.7, with combin e d poli c y limits that ar e not l essdhan 

($-)-p er claim and -f$- ) in the aggregate. 


§ B.2.1.9 Additional Insured Obligations. The Owner and its consultants and contractors shall be additional insureds 
on the Design-Builder’s primary and excess insurance policies for Commercial General Liability, Automobil e 
Liab il ity and Pollution and Automobile Liability. The additional insured coverage shall be primary and 
non-contributory to any of the Owner’s insurance policies. The additional insured coverage shall apply to both 
ongoing operations and completed operations. The policy limits applicable to the additional insureds shall be the 
same amount applicable to the named insured or, if the policy provides otherwise, policy limits not less than the 
amounts required under this Agreement. 

§ B.2.1,10 Certificates of Insurance. The Design-Builder shall provide certificates of insurance acceptable to the 
Owner evidencing compliance with the requirements in this Article B.2: (1) prior to commencement of the Work; 
(2) upon renewal or replacement of each required policy of insurance; and (3) upon Owner’s written request An 
additional certificate evidencing continuation of liability coverage, including coverage for completed operations, 
shall be submitted with the final Application for Payment as required by Section 9.10.2 of the Agreement and 
thereafter upon renewal or replacement of such coverage until the expiration of the time required by Section B.2.1. 
The certificates will show the Owner and its consultants and contractors as additional insureds on the 
Design-Builder’s primary and excess insurance policies for Commercial General Liability, Automobil e L i ab i lity, ' 
and Pollutien -and Automobile L iability. Information concerning reduction of coverage on account of revised limits, 
claims paid undo - the General Aggregate or both, shall be furnished by the Design-Builder with reasonable 
promptness, 

PAGES 


A312 Performance Bond and A312 Payment Bond. The 
performance bond, may, but is not required to secure the 
professional liability of design professionals to the extent 
such liability is covered by the design professional’s 


100% of contract value. 
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professional liabilit 


§ B.3.2.1 Unless otherwise provided, at the time of execution of the Design-Build Amendment, the Owner shall 
purchase and maintain, in a company or companies lawfully authorized to do business in the jurisdiction where the 
Project is located, property insurance written on a builder’s risk "ail r is k" o r e qu ivakrtf-pe liey-form in the am ou nt & 



Carolina Insurance Reserve Form PD-23. 


Unless the parties agree otherwise, upon issuance of a Certificate of Substantial Completion, the Owner shall replace 
the insurance policy required under this Section B.3.2 with another property insurance policy written for the total 
value of the Project that shall remain in effect until expiration of the period for correction of the Work set forth in 
Section 11.2.2 of the Agreement. 
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§ B.3.2.10 The Owner as fiduciary shall have power to adjust and settle a loss with insurers unless one of the parties 
in interest shall object in writing within five days after occurrence of a loss to the Owner’s exercise of this power. If 
an objection is made, the dispute shall be resolved in the manner selected by the Owner and Design-Builder as the 
method of binding dispute resolution in the Agreement. If the Own e r and Design - Build e r - hav e sel e ct e d arbitration as 
the method oftbinding - 4i s pute resolution, the Owner ns - fiduciary- s h a ll make settlement w it h insurers or, in the cas e 
of ft ' disput e ov e r distribu t ion of insuranc e proee e ds—m-a - eeordanee with the dir e ctions of f he arbitrators. - 

A RTI C LE BA — SPECIA tr-TiRMS-AN D - C DNBfflQMS 

Sp ec ial terms and conditions that modify this Insurnnc e- a & d Bond s - E xhibit, i - fi an y, are as follow s; 
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Document A141 “ 



2014 Exhibit A 


Design-Build Amendment 


This Amendment is incorporated into the accompanying AIA Document A141™—2014, 
Standard Form of Agreement Between Owner and Design-Builder dated the twenty-third 
day of November in the year two thousand fifteen (the "Agreement") 

(In words, indicate day, month arid year.) 

for the following PROJECT: 

(Name and location or address) 

New St. James Intermediate School per Owner’s Request for Proposals No. 1415-91and 
the Design-Builder’s proposal to the Owner pursuant to Owner’s Solicitation No. 
1415-91 

THE OWNER: 

(Name, legal status and address) 

Horry County Schools, South Carolina, a political subdivision of the State of South 
Carolina. 

335 Four Mile Rd. ' 

Conway, SC 29526 

THE DESIGN-BUILDER: 

(Name, legal status and address) 


ADDITIONS AND DELETIONS: 

The author of this document has 
added information needed for its 
completion. The author may also 
have revised the text of the original 
AIA standard form. An Additions and 
Deletions Report that notes added 
information as well as revisions to 
the standard form text is available 
from the author and should be 
reviewed. A vertical line in the left 
margin of this document indicates 
where the author has added 
necessary information and where 
the author has added to or deleted 
from the original AIA text. 

This document has important legal 
consequences. Consultation with an 
attorney is encouraged with respect 
to its completion or modification. 


FIRSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St., Suite 225 
Raleigh, NC 27601 

The Owner and Design-Builder hereby amend the Agreement as follows. 


Consultation with an attorney is also 
encouraged with respect to 
professional licensing requirements 
in the jurisdiction where the Project 
is located. 


TABLE OF ARTICLES 
A.1 CONTRACT SUM 

A.2 CONTRACT TIME 

A.3 INFORMATION UPON WHICH AMENDMENT IS BASED 
A.4 DESIGN-BUILDER’S PERSONNEL, CONTRACTORS AND SUPPUERS 

A.5 COST OF THE WORK 

ARTICLE A.1 CONTRACT SUM 

§ A.1.1 The Owner shall pay the Design-Builder the Contract Sum in current funds for 
the Design-Builder’s performance of the Contract after the execution of this Amendment 
The Contract Sum shall be one of the following and shall not include compensation the 
Owner paid the Design-Builder for Work performed prior to execution of this 
Amendment: 

(Check the appropriate box.) 


[ X ] Stipulated Sum, in accordance with Section A. 1.2 
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(Paragraphs deleted) 
below 


§ A. 1.2 Stipulated Sum 

§ A.1.2.1 The Stipulated Sura shall be forty-seven million seven hundred forty-two thousand three hundred 
thirty-three dollars ($ 47,742,333.00), subject to authorized adjustments as provided in the Design-Build 
Documents. 


(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

§ A,1.5 Payments 
§ A.1.5.1 Progress Payments 

§ A.1.5.1.1 Based upon Applications for Payment submitted to the Owner by the Design-Builder, the Owner shall 
make progress payments on account of the Contract Sum to the Design-Builder as provided below and elsewhere in 
the Design-Build Documents. 

§ A.1.5.1.2 The period covered by each Application for Payment shall be one calendar month ending on the last day 
of the month. 

§ A.1.5.1.3 An itemized payment request shall be submitted to the District by the 25"' day of each month that 
payment is being requested and at completion of the project, using the form provided by the District. The 
payment request shall not include a) any work anticipated to be completed but not completed by the end of 
each month being requested; b) any materials not incorporated into the work to be performed except those 
properly stored as stated in the Contract Agreement; c) any damaged, used, inferior or substituted materials 
not meeting the requirements and standards of the contract; nor d) any amounts the Contractor does not 
intend to pay to any subcontractor or supplier, where performance or material quality is in question or any 
other dispute is pending. If, upon review of the payment request and based upon the best determination of 
the District, the amount requested does not accurately represent, in the District’s opinion, the progress of the 
completed work to be performed in the Scope of Work the District shall have the right to adjust the payment 
request to more accurately reflect the percentage of completed work/services. The District shall approve and 
authorize payment to the Contractor no more often than once monthly. Payment by the District of 
undisputed amounts shall be made by the 15’” day of the following month if request is received by Contractor 
by the 25"' of the month. If payment request is not received by the 25"'. the payment will be made within 
thirty (30) days from the date the District receives the payment request 

(Paragraph deleted) 

§ A.1.5.1.5 With each Application for Payment the Design-Builder shall submit the most recent schedule of values in 
accordance with the Design-Build Documents. The schedule of values shall allocate the entire Contract Sum among 
the various portions of the Work, Compensation for design services, if any, shall be shown separately. Die schedule 
of values shall be prepared in such form and supported by such data to substantiate its accuracy as the Owner may 
require. This schedule of values, unless objected to by the Owner, shall be used as a basis for reviewing the 
Design-Builder’s Applications for Payment. 

§ A.1.5.1.6 In taking action on the Design-Builder’s Applications for Payment, the Owner shall be entitled to rely on 
the accuracy and completeness of the information furnished by the Design-Builder and shall not be deemed to have 
made a detailed examination, audit or arithmetic verification of the documentation submitted in accordance with 
Sections A. 1.5.1.4 or A. 1.5.1.5, or other supporting data; to have made exhaustive or continuous on-site inspections; 
or to have made examinations to ascertain how or for what purposes the Design-Builder has used amounts 
previously paid. Such examinations, audits and verifications, ifrequired by the Owner, will be performed by the 
Owner’s auditors acting in the sole interest of the Owner. 
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§ A.1.5.1.7 Except with the Owner’s prior approval, the Design-Builder shall not make advance payments to 
suppliers for materials or equipment which have not been delivered and stored at the site. 

§ A.1.5.2 Progress Payments—Stipulated Sum 

§ A.1.5.2.1 Applications for Payment where the Contract Sum is based upon a Stipulated Sum shall indicate the 
percentage of completion of each portion of the Work as of the end of the period covered by the Application for 
Payment. 

§ A.1.5.2.2 Subject to other provisions of the Design-Build Documents, the amount of each progress payment shall 
be computed as follows: 

. 1 Take that portion of the Contract Sum properly allocable to completed Work as determined by 

multiplying the percentage completion of each portion of the Work by the share of the Contract Sum 
allocated to that portion of the Work in the schedule of values, less retainage of three and one/half 
percent (3.5 %) on the Work. Pending final determination of cost to the Owner of Changes in the 
Work, amounts not in dispute shall be included as provided in Section 6.3.9 of the Agreement; 

.2 Add that portion of the Contract Sum properly allocable to materials and equipment delivered and 
suitably stored at the site for subsequent incorporation in the completed construction (or, if approved 
in advance by the Owner, suitably stored off the site at a location agreed upon in writing), less 
retainage of three and one-half percent (3.5 %); 

.3 Subtract the aggregate of previous payments made by the Owner; and 

.4 Subtract amounts, if any, the Owner has withheld or nullified, as provided in Section 9.5 of the 
Agreement. 

§ A.1.5.2.3 The progress payment amount determined in accordance with Section A.1.5.2.2 shall be further modified 
under the following circumstances: 

.1 Add, upon Substantial Completion of the Work, a sum sufficient to increase the total payments to the 
full amount of the Contract Sum, less such amounts as the Owner shall determine for incomplete 
Work, retainage applicable to such work and unsettled claims; and 

(Section 9.8.6 of the Agreement discusses release of applicable retainage upon Substantial 
Completion of Work) 

2 Add, if final completion of the Work is thereafter materially delayed through no fault of the 

Design-Builder, any additional amounts payable in accordance with Section 9.10.3 of the Agreement. 


| (Paragraphs deleted) 

§ A.1.5.5 Final Payment 

§ A.1.5.5.1 Final payment, constituting the entire unpaid balance of the Contract Sum, shall be made by the Owner to 
the Design-Builder not later than 30 days after the Design-Builder has fully performed the Contract and the 
requirements of Section 9.10 of the Agreement have been satisfied, except for the Design-Builder’s responsibility to 
correct non-conforming Work discovered after final payment or to satisfy other requirements which extend beyond 
final payment. 


j (Paragraph deleted) 

ARTICLE A.2 CONTRACT TIME 

§ A.2.1 Contract Time, as defined in the Agreement at Section 1.4.13, is the period of time, including authorized 
adjustments, for Substantial Completion of the Work. 

| § A,2.2 The Design-Builder shall achieve Substantial Completion of the Work as follows: 

| May 1,2017. 

| (Table deleted) 

, subject to adjustments of the Contract Time as provided in the Design-Build Documents. 

(Insert provisions, if any, for liquidated damages relating to failure to achieve Substantial Completion on time or for 
boms payments for early completion of the Work) 
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[ Liquidated damages per A141 -2014. 

ARTICLE A.3 INFORMATION UPON WHICH AMENDMENT IS BASED 

§ A.3.1 The Contract Sum and Contract Time set forth in this Amendment are based on the Owner’s Design 
Requirements (including addenda to the RFP) and the Design-Builder’s proposal to the Owner pursuant to Owner’s 
Solicitation No. 1415-91.: 


(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

(Table deleted) 

(Paragraph deleted) 

§ A, 3.1.5 Allowances and Contingencies: 

(Identify any agreed upon allowances and contingencies, including a statement of their basis.) 
.1 Allowances 


Owner 

Owner 

Owner 

Owner 

Owner 

Owner 

Owner 

Owner 

Owner 


Furniture Allowance 
Hardware Allowance 
Controls Allowance 
Fire Alarm Allowance 
Special Inspections All 
Commissioning Allowance 
Technology Allowance 
Landscaping Allowance 


$ 1,500,000 
$ 350,000 
$ 650,000 
$ 750,000 
$ 150,000 

$ 125,000 
$ 1 ,865,000 
$200,000 


Playground Equipment Allowance $150,000 


,2 Contingencies 

Owner contingency is currently Not in Contract and amounts will be determined by Modification. 


§ A.3.1.6 Design-Builder’s assumptions and clarifications: 

Pursuant to the Proposal accepted by the Horry County Board of Education on November 2, 2015. The 
Design-Builder’s Proposal clarifies the Design-Builder’s assumptions and clarifications. The Horry County Board 
of Education accepts the Proposal as an acceptable interpretation of the Design Requirements. 


J (Paragraphs deleted) 

ARTICLE A.4 DESIGN-BUILDER’S PERSONNEL, CONTRACTORS AND SUPPLIERS 
§ A,4.1 The Design-Builder’s key personnel are identified below: 

(Identify name, title and contact information.) 

St. James Intermediate: 

Superintendent: Randall Jernigan 
Project Manager: Steve Bond 
(Parag)-aphs deleted) 

Assistant Superintendent: Rodney Nichols 

§ A.4.2 The Design-Builder shall retain the following Consultants, Contractors and suppliers, identified below: 

(List name, discipline, address and other information.) 

SfL+a Architects; Architect, Raleigh NC 

Metcon/TA Loving joint venture: General Contractor, Pembroke NC 
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ARTICLE A.5 COST OF THE WORK 


(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

§ A.5.4 Other Agreements 

(Paragraph deleted) 

§ A.5.4.2 Agreements between the Design-Builder and Contractors shall conform to the applicable payment 
provisions of the Design-Build Documents. 

§ A.5.4.3 The agreements between the Design-Builder and Architect and other Consultants identified in the 
Agreement shall be in writing. These agreements shall be promptly provided to the Owner upon the Owner’s written 
request. 

§ A.5.5 Accounting Records 

The Design-Builder shall keep full and detailed records and accounts related to the cost of the Work and exercise 
such controls as may be necessary for proper financial management under the Contract and to substantiate all costs 
incurred. The accounting and control systems shall be satisfactory to the Owner. The Owner and the Owner’s 
auditors shall, during regular business hours and upon reasonable notice, be afforded access to, and shall be 
permitted to audit and copy, the Design-Builder’s records and accounts, including complete documentation 
supporting accounting entries, books, correspondence, instructions, drawings, receipts, subcontracts, Contractor’s 
proposals, purchase orders, vouchers, memoranda and other data relating to the Contract. The Design-Builder shall 
preserve these records for a period of three years after final payment, or for such longer period as may be required 
by law. 

§ A.5.6 Relationship of the Parties 

The Design-Builder accepts the relationship of trust and confidence established by this Agreement and covenants 
with the Owner to exercise the Design-Builder’s skill and judgment in furthering the interests of the Owner; to 
furnish efficient construction administration, management services and supervision; to furnish at all times an 
adequate supply of workers and materials; and to perform the Work in an expeditious and economical manner 
consistent with the Owner’s interests. 

This Amendment to the Agreement entered into as of the day and year first written above. 


OWNER (Signature) DESIGN-BUILDER (Signature) 

| Joe Defeo, Chairman of the Board of Education Robert Ferris, Authorized Member 

(Printed name and title) (Printed name and title) 
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Additions and Deletions Report for 

® TM 

A!A Document A141 -2014 Exhibit A 


This Additions and Deletions Report, as defined on page 1 of the associated document, reproduces below all text the author has 
added to the standard form AIA document in order to complete it, as well as any text the author may have added to or deleted from 
the original AIA text. Added text is shown underlined. Deleted text is indicated with a horizontal line through the original AIA text. 

Note: This Additions and Deletions Report is provided for information purposes only and is not incorporated into or constitute any 
part of the associated AIA document. This Additions and Deletions Report and its associated document were generated 
simultaneously by AIA software at 11:12:44 on 11/23/2015. 


PAGE 1 

This Amendment is incorporated into the accompanying AIA Document A141™-2014, Standard Form of 
Agreement Between Owner and Design-Builder dated the twenty-third day of November in the year two 
thousand fifteen (the "Agreement") 


New St. James Intermediate School per Owner’s Request for Proposals No. 1415-91and the Design-Builder’s 
proposal to the Owner pursuant to Owner’s Solicitation No. 1415-91 


Horry County Schools. South Carolina, a political subdivision of the State of South Carolina. 
335 Four Mile Rd. 

Conway, SC 29526 


FIRSTFLOOR ENERGY POSITIVE LLC, 
333 Fayetteville St., Suite 225 
Raleigh. NC 27601 


[ X_] Stipulated Sum, in accordance with Section A. 1.2 belew 

{ - ] Co st of the Work plus the-Pe si gn - Builder’ s Fee, in accordanc e with S e ction A. 1.3 b e lew 

{- ]Cost of th e Work plus th e Desig n- Builder’s F e e with - a-G t mrnnte e d Maximum Pric e , in ac 

with Section A.1 A below 

(Based on the s e l e ction - abov e , compl e te S e ction A.1.2, A.1.3 or A.1.4 b e low.) 


PAGE 2 

§ A.1.2.1 The Stipulated Sum shall be ($- Afortv-seven million seven hundred forty-two thousand three hundred 

thirty-three dollars ($ 47.742,333.00), s ubject to authorized adjustments as provided in the Design-Build 
Documents. 


§ A.4 - . - 2.2-Th e St - ipu to fed Sum is based upon the following alternates, if any, which are de scri bed in the Design Build 
Docum e nts and aro hereby accept e d by the Own e r: 

(State-tk e numbers or other identification of accepted alternates . If the Chviicr is permitted to accept other alternates 

subsequent to the execution of this Amendment, attach a schedule of such other alternates showing the ehm - gein 

Stipulated Sum for each and the deadline by which the alternat e -must be - a e ee ptedr) 
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jjhAA43r5 Assump t ions, if - ariy - ,- en which th e-Q unrant ee d - Maximum Price is bn sedr 


§ A.1,5.1.2 The period covered by each Application for Payment shall be one calendar month ending on the last day 


month. 


§ A.1.5.1.3 Provid e d that an Application for Payment is r e served not - la te r than th e- day - of th e month -th < e-Qwfter 

shall make paym e nt of th e certified amount to the Design - Builder not - la te r than fe e-day-ofthe-mo nt h-r T -f- a -n 

Ap p lication for Payment i3 rec e ived by the Ovvnor after the applicntioH -date-feed-abe-ve, pa y men t shall b e made by 

the Ow n er not later than -(-) days aft e r the Own e r r e eeives th e- Application for Paym e nt 

(Federal.. state or local laws may raqtdre payment within - a certain perio d *)/time J A n itemized payment request 
shall be submitted to the District by the 25"' day of each month that payment is being requested and at 
completion of the project, using the form provided bv the District The payment request shall not include a) 
anv work anticipated to be completed but not completed by the end of each month being requested: bl any 
materials not incorporated into the work to be performed except those properly stored as stated in the 
Contract Agreement: cl any damaged, used, inferior or substituted materials not meeting the requirements 
and standards of the contract: nor d) anv amounts the Contractor does not intend to pay to any subcontractor 
or supplier, where performance or material quality is in question or anv other dispute is pending. If. upon 
review of the payment request and based upon the best determination of the District the amount requested 
does not accurately represent in the District's opinion, the progress of the completed work to be performed 
in the Scope ofWork the District shall have the right to adjust the payment request to more accurately reflect 
the percentage of completed work/services. The District shall approve and authorize payment to the 
Contractor no more often than once monthly. Payment bv the District of undisputed amounts shall be 
made bv the 15"' day of the following month if request is received bv Contractor bv the 25"' of the month. If 
payment request is not received bv the 25"'. the payment will be made within thirty f301 days from the date 
the District receives the payment request 

§ A.1.5.1. 4 With ea - ch Appfeati - en for Payment wh e re th e -Gontract Sum i s based upon the Cost of the Work, or the 

C o s t of th e -W e r - fo wi th a Guaranteed Maximum Price, - the D e sign Build e r shall -s u b m i t payrolls, p e tty cash aeeeunts, 

receipt e d invoices or invoices with check vo u chers attach e d, and any - e t her evid e nc e- r e quired - b y-d re Owner to 

demonstrate that cash disburs e ments alr e ady mad e-by-feed^ e si gm - Builder on account of th e- € - est - ofthe Work e qual 

or exceed (1) progr ess paymen ts alr e ady rec eiv ed by the Design-Builder, less (2) that portion of those payments 

attributable to th e -Dcsign Builder’s Fee; plus (3) payrollsTor the p e riod covered by the pr e sent Application for 
Paym e nt. 

§ A.1.5.1.5 With each Application for Payment where th e Contraot Sum is bas e d upon a Stipulated Sum or Cost of 
the Work with-a-Quarant e &d - A fe ximum Pric e , - the Design-Builder shall submit the most recent schedule of values in 
accordance with the Design-Build Documents, The schedule of values shall allocate the entire Contract Sum among 
the various portions of the Work. Compensation for design services, if any, shall be - shown s e parately. Wher e the 
Con i-mc t Sum i s based on the Cost of the Work with a Guarante e d Maximum Prie erfe e D e sign Buil d er’s Fe e shall 
be shown separately. The schedule of values shall be prepared in such form and supported by such data to 
substantiate its accuracy as the Owner may require. This schedule of values, unless objected to by the Owner, shall 
be used as a basis for reviewing the Design-Builder’s Applications for Payment. 

PAGE 3 


. 1 Take that portion of the Contract Sum properly allocable to compl eted Work as determined by 

multiplying the percentage completion of each portion of the Work by the share of the Contract Sum 
allocated to that portion of the Work in the schedule of values, less retainage of three and one/half 


Additions and Deletions Report for ASA Document A141™ - 2014 Exhibit A. Copyright © 2004 and 2014 by The American Institute of Architects. All rights 
reserved. WARNING: This AiA® Document is protected by U.$, Copyright Law and International Treaties. Unauthorized reproduction or distribution 
of this AIA^ Document, or any portion of it, may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible 
under the law. This document was produced by AIA software at 11:12:44 on 11/23/2015 under Order No.0239586208_1 which expires on 07/14/2016, and is 
not for resale. 

User Notes: (1413696307) 


PAPR-001747 





















percent ( 3.5 %) on the Work. Pending final determination of cost to the Owner of Changes in the 
Work, amounts not in dispute shall be included as provided in Section 6.3,9 of the Agreement; 

Add that portion of the Contract Sum properly allocable to materials and equipment delivered and 
suitably stored at the site for subsequent incorporation in the completed construction (or, if approved 
in advance by the Owner, suitably stored off the site at a location agreed upon in writing), less 
retainage of three and one-half p ercent ( 3.5 % ); 
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§ A.1,5.5.1 Final payment, constituting the entire unpaid balance of the Contract Sum, shall be made by the Owner to 
the Design-Builder not later than 30 days after the Design-Builder has folly performed the Contract and the 
requirements of Section 9.10 of the Agreement have been satisfied, except for the Design-Builder’s responsibility to 
correct non-conforming Work discovered after final payment or to satisfy other requirements, if anw - requirements 
which extend beyond final payment. 

§ A.1.5.5.2 If the Contract Sum is based on th e Cas t ofthc Work, the Owner’s auditors will-r e vi e w and report in 
writing-en-the D e sign - Build e r’s final accounting within 30 days aft e r th e D e sign Build e r deliv e r s- th e final 

accounting to t he-O wnor. Bus e d upon the Cost of the W ork the Owner’s auditors report to be substantiat e d by the 

Design Build e r^ - final accounting, and provid e d the other conditi o ns of S e ction 9.10 of the Agre e ment have b ee n 
met, th e Own e r will, within seven days aft e r receipt of the written report of the Own e r’s audif -e r -Sy-ei t - fa e r issue a final 
Certificate for Payment, or notify the - D e sign-Build e r in writing of th e r e asons for withholding a c e rtifica i-e- as 
provid e d in Section 9.5.1 of the Agreem e nt. 


§ A.2.2 The Design-Builder shall achieve Substantial Completion of the Work not lat e r th n a -(- ) days from the 

dat e of this Amendm e nt, or as follows: 

(Insert number of calendar - d a ys. Alt e rnatively, a calendar date may-b e us e d when coordinated with the dat e of 
commencement. - If appropriate, insert requirem e nts for e arl i er - Sub st antial Compl e tion of certain portions - sf t he 
Werfe) 

May 1,2017. 

Port l o n- o f W o r k Subs tant i al C ompl etio n Dat e 
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PAGE 4 


Liquidated damages per A141-2014. 


§ A.3.1 The Contract Sum and Contract Time set forth in this Amendment are based on the following: O wner’s 
Design Requirements (including addenda to the RFP) and the Design-Builder’s proposal to the Owner pursuant to 
Owner’s Solicitation No. 1415-91.; 


§-At 3. 1.1 ' Th e' Supplem e ntary and oth e r Condition s ofth e Contraefe 


Title 


Bate 


Pag e s 


§ A.3.1.2 Th e Sp e oifioations: - 

(Either list the speeifie atiem-her e or refer to an exhibit attached to this Amen dment^ 


S ee t i& H Title Bate Pages 

§-At 3 ,1.3 The Drawing s : 

(Either-l i st the drawings - hem or refer to an exhibit attached to this Amendment.) 


Numb er Title Bate 

§ - A - .3;4 .4 The Sustainability Plan, if an yt 

(If the Owner iden t ified a Sustainable Objectiv e i - n -t he Owner 's Criteria, identify the document or documents t hat 
comprise the Sus t a i nability Plan by title, date and number ofpagesr -a n d -inchida other identifying inf ormatierh - Eke 
Sustainability Plan identifies and describes the Sustainable Objective; the targeted Sus t ainable Measures~ 
implementation-strategies-aedeeted to achieve the Sustainable Measures; the Owner’s and Design Builder's roles 
and res po nsibil it ies a s sociated with achieving the Sustainable Measures; the specific details aboiit- dcsign reviews, 

testing or metrics to verify achievement of each Sustainable Measure; and-the -Sustainability Documenta t ion 

required for the Project , as those terms are defined in Ex h ibit C to the Agreement.-) 

Title Bate Pages 


Oth e r id e ntifying informatienf 


Owner Furniture Allowance _ $ 1 ,500,000 

Owner Hardware Allowance _ $ 350.000 

Owner Controls Allowance _ $ 650,000 

Owner Fire Alarm Allowance _ $ 750,000 

Owner Special Inspections All _ $ 150,000 

Owner Commissioning Allowance _ $ 125,000 

Owner Technology Allowance $ 1 ,865,000 

Owner Landscaping Allowance _ $200.000 
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Owner Playground Equipment Allowance $150.000 


Owner contingency is currently Not in Contract and amounts will be determined by Modification. 


Pursuant to the Proposal accepted by the Horry County Board of Education on November 2. 2015. The 
Design-Builder’s Proposal clarifies the Design-Builder’s assumptions and clarifications. The Horry County Board 
of Education accepts the Proposal as an acceptable interpretation of the Design Requirements. 

§ A.3.1.7 Deviations from the -Q wner’s Crit e ria as adjust e d by a M o dification -? 


§ A.3.1.8 T - e the e xt e nt th e- Design Builder shall be required to submit any additional Submittals te the Owner for 
r e view, indicate ony - suoh submissions -b el ewr 


A —Sueemtenden^ St. James Intermediate; 
Superintendent: Randall Jerniaan 

,2— Proj e ct Manag e r Proiect Manager: Steve Bond 

.3 Oth e rs 

Assistant Superintendent: Rodney Nichols 


SfL+a Architects: Architect Raleigh NC 

Metcon/TA Loving joint venture: General Contractor, Pembroke NC 
PAGES 

§ A.5.1 Cost To B e-R eimbu fse d as Part of th e Con trast 
§- A,5.1.1 4 abor - C osts 

§-At S. 1.1.1 Wag e s - of construction workers direetly e mpl o yed by the Design Build e r -te p e rform the con s truction of 
the Work at the site or, with the Owner’s prior-appro¥al r at off site workshop s 

§- A.5.1.1.2 With the Owner’s prior approval;-w a ges or-sa l aries ofth e-De sign - Builder’s sup e rvisory and 
adminfetrntiye p e rs e nnel when stationed at th e site. ' 

f lf it is intended th a t the wages or salari es-efee rtain perso nn el stationed - at-the Desig n-SrMerts-pri mipal or othe r 
offices shall be included in the Cost of the Work, identify below-the perso nn el to be included, whether for all o r-onfy 
p art of their time r and the rates at which their time will be charge d to the Work) 

Petsen-tosluded Status-{full- tim e /p aif-time) Rate^OrW) Rate-(tmit-ePtime) 
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§ A.5.4.2 Agreements between the Design-Builder and Contractors shall conform to the applicable payment 
provisions of the Design-Build Docum e ntS; - and shall not - be awarded en the ba s is of cost plus a fee without the prior 
conse nt of th e Owner. If an agr e ement betw ee n th e D e sign Build e r and a - Contraet - or-is-awarded on a cost plus a fee 
basis 7 -t h e Design Builder shall provide in the agreem e nt for the Owner - to r e ceive th e s am e aH dft- Hghts with regard 
to the Co s t of the Work performed by th e ■ Contractor a s- the Owner rec e ives with r e gard to-the D e sign Build e r in 
S e e tie n A.5.5. below. Documents, 


Joe Defeo. Chairman of the Board of Education Robert Ferris. Authorized Member 
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Certification of Document’s Authenticity 

ASA® Document D401 m - 2003 


I,_._, hereby certify, to the best of my knowledge, information and 

belief, that I created the attached final document simultaneously with its associated Additions and Deletions Report 
and this certification at 11:12:44 on 11/23/2015 under Order No. 0239586208_1 from AIA Contract Documents 
software and that in preparing the attached final document I made no changes to the original text of AIA® Document 
A141™ - 2014 Exhibit A, Design-Build Amendment, as published by the AIA in its software, other than those 
additions and deletions shown in the associated Additions and Deletions Report. 


(Signed) 


(Title) 


(Dated) 
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•AM 


Document A141" - 2014 Exhibit A 


Design-Build Amendment 


This Amendment is incorporated into the accompanying AIA Document A141™—2014, 
Standard Form of Agreement Between Owner and Design-Builder dated the twenty-third 
day ofNovember in the year two thousand fifteen (the "Agreement") 

(In words, indicate da}>, month andyear.) 

for the following PROJECT: 

(Name and location or address) 

New Socastee Middle School per Owner’s Request for Proposals No. 1415-91and the 
Design-Builder’s proposal to the Owner pursuant to Owner’s Solicitation No. 1415-91 

THE OWNER: 

(Name, legal status and address) 

Horry County Schools, South Carolina, a political subdivision of the State of South 
Carolina. 

335 Four Mile Rd. 

Conway, SC 29526 

THE DESIGN-BUILDER: 

(Name, legal status and address) 

FIRSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St., Suite 225 
Raleigh, NC 27601 

The Owner and Design-Builder hereby amend the Agreement as follows. 


ADDITIONS AND DELETIONS: 

The author of this document has 
added information needed for its 
completion. The author may also 
have revised the text of the original 
AIA standard form. An Additions and 
Deletions Report that notes added 
information as well as revisions to 
the standard form text is available 
from the author and should be 
reviewed. A vertical line in the left 
margin of this document indicates 
where the author has added 
necessary information and where 
the author has added to or deleted 
from the original AIA text. 

This document has important legal 
consequences. Consultation with an 
attorney is encouraged with respect 
to its completion or modification. 

Consultation with an attorney is also 
encouraged with respect to 
professional licensing requirements 
in the jurisdiction where the Project 
is located. 


TABLE OF ARTICLES 


A.1 CONTRACT SUM 

A.2 CONTRACT TIME 

A.3 INFORMATION UPON WHICH AMENDMENT IS BASED 

A.4 DESIGN-BUILDER’S PERSONNEL, CONTRACTORS AND SUPPLIERS 
A.5 COST OF THE WORK 

ARTICLE A.1 CONTRACT SUM 

§ A.1.1 The Owner shall pay the Design-Builder the Contract Sum in current funds for 
the Design-Builder’s performance of the Contract after the execution of this Amendment. 
The Contract Sum shall be one of the following and shall not include compensation the 
Owner paid the Design-Builder for Work performed prior to execution of this 
Amendment: 

(Check the appropriate box.) 


[ X ] Stipulated Sum, in accordance with Section A. 1.2 
(Paragraphs deleted) 
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below 


§ A.1.2 Stipulated Sum 

§ A.1.2.1 The Stipulated Sum shall be forty-two million four hundred eighty-eight thousand one hundred sixteen 
dollars ($ 42,488,116.00), subject to authorized adjustments as provided in the Design-Build Documents. 


(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

§ A.1.5 Payments 
§ A.1.5.1 Progress Payments 

§ A.1.5.1.1 Based upon Applications for Payment submitted to the Owner by the Design-Builder, the Owner shall 
make progress payments on account of the Contract Sum to the Design-Builder as provided below and elsewhere in 
the Design-Build Documents. 

§ A.1.5.1.2 The period covered by each Application for Payment shall be one calendar month ending on the last day 
of the month. 

§ A.1.5.1.3 An itemized payment request shall be submitted to the District by the 25"' day of each month that 
payment is being requested and at completion of the project, using the form provided by the District The 
payment request shall not include a} any work anticipated to be completed but not completed by the end of 
each month being requested; b) any materials not incorporated into the work to be performed except those 
properly stored as stated in the Contract Agreement; c) any damaged, used, inferior or substituted materials 
not meeting the requirements and standards of the contract; nor d) any amounts the Contractor does not 
intend to pay to any subcontractor or supplier, where performance or material quality is in question or any 
other dispute is pending. If, upon review of the payment request and based upon the best determination of 
the District, the amount requested does not accurately represent, in the District's opinion, the progress of the 
completed work to be performed in the Scope of Work the District shall have the right to adjust the payment 
request to more accurately reflect the percentage of completed work/services. The District shall approve and 
authorize payment to the Contractor no more often than once monthly. Payment by the District of 

undisputed amounts shall be made by the 15"’ day of the following month if request is received by Contractor 
by the 25"' of the month. If payment request is not received by the 25"'. the payment will be made within 
thirty (3 0) days from the date the District receives the payment request 

(Paragraph deleted) 

§ A.1.5.1.5 With each Application for Payment the Design-Builder shall submit the most recent schedule of values in 
accordance with the Design-Build Documents, The schedule of values shall allocate the entire Contract Sum among 
the various portions of the Work. Compensation for design services, if any, shall be shown separately. The schedule 
of values shall be prepared in such form and supported by such data to substantiate its accuracy as the Owner may 
require. This schedule of values, unless objected to by the Owner, shall be used as a basis for reviewing the 
Design-Builder’s Applications for Payment. 

§ A.1.5.1.6 In taking action on the Design-Builder’s Applications for Payment, the Owner shall be entitled to rely on 
the accuracy and completeness of the information furnished by the Design-Builder and shall not be deemed to have 
made a detailed examination, audit or arithmetic verification of the documentation submitted in accordance with 
Sections A. 1,5.1.4 or A 1.5.1.5, or other supporting data; to have made exhaustive or continuous on-site inspections; 
or to have made examinations to ascertain how or for what purposes the Design-Builder has used amounts 
previously paid. Such examinations, audits and verifications, if required by the Owner, will be performed by the 
Owner’s auditors acting in the sole interest of the Owner. 

§ A. 1.5.1.7 Except with the Owner’s prior approval, the Design-Builder shall not make advance payments to 
suppliers for materials or equipment which have not been delivered and stored at the site. 
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§ A.1.5.2 Progress Payments—Stipulated Sum 

§ A.1.5.2.1 Applications for Payment where the Contract Sum is based upon a Stipulated Sum shall indicate the 
percentage of completion of each portion of the Work as of the end of the period covered by the Application for 
Payment. 

§ A.1.5.2.2 Subject to other provisions of the Design-Build Documents, the amount of each progress payment shall 
be computed as follows: 

. 1 Take that portion of the Contract Sum properly allocable to completed Work as determined by 

multiplying the percentage completion of each portion of the Work by the share of the Contract Sum 
allocated to that portion of the Work in the schedule of values, less retainage of three and one/half 
percent ( 3.5 %) on the Work. Pending final determination of cost to the Owner of Changes in the 
Work, amounts not in dispute shall be included as provided in Section 6.3.9 of the Agreement; 

.2 Add that portion of the Contract Sum properly allocable to materials and equipment delivered and 
suitably stored at the site for subsequent incorporation in the completed construction (or, if approved 
in advance by the Owner, suitably stored off the site at a location agreed upon in writing), less 
retainage of three and one-half percent ( 3.5 %); 

.3 Subtract the aggregate of previous payments made by the Owner; and 

.4 Subtract amounts, if any, the Owner has withheld or nullified, as provided in Section 9.5 of the 
Agreement. 

§ A.1.5.2.3 The progress payment amount determined in accordance with Section A. 1.5.2.2 shall be further modified 
under the following circumstances: 

.1 Add, upon Substantial Completion of the Work, a sum sufficient to increase the total payments to the 
full amount of the Contract Sum, less such amounts as the Owner shall determine for incomplete 
Work, retainage applicable to such work and unsettled claims; and 

(Section 9.8.6 of the Agreement discusses release of applicable retainage upon Substantial 
Completion of Work.) 

.2 Add, if final completion of the Work is thereafter materially delayed through no fault of the 

Design-Builder, any additional amounts payable in accordance with Section 9.10.3 ofthe Agreement. 


j (Paragraphs deleted) 

§ A.1.5.5 Final Payment 

§ A.1.5.5.1 Final payment, constituting the entire unpaid balance ofthe Contract Sum, shall be made by the Owner to 
the Design-Builder not later than 30 days after the Design-Builder has fully performed the Contract and the 
requirements of Section 9.10 ofthe Agreement have been satisfied, except for the Design-Builder’s responsibility to 
correct non-conforming Work discovered after final payment or to satisfy other requirements which extend beyond 
final payment. 


| (Paragraph deleted) 

ARTICLE A.2 CONTRACT TIME 

§ A.2.1 Contract Time, as defined in the Agreement at Section 1.4.13, is the period of time, including authorized 
adjustments, for Substantial Completion of the Work. 

] § A.2.2 The Design-Builder shall achieve Substantial Completion of the Work as follows: 

| May 1,2017. 

| (Table deleted) 

, subject to adjustments of the Contract Time as provided in the Design-Build Documents. 

(Insert provisions, if any, for liquidated damages relating to failure to achieve Substantial Completion on time or for 
bonus payments for early completion of the Work.) 

| Liquidated damages per A141-2014. 
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ARTICLE A.3 INFORMATION UPON WHICH AMENDMENT IS BASED 

§ A.3.1 The Contract Sum and Contract Time set forth in this Amendment are based on the Owner’s Design 
Requirements (including addenda to the RFP) and the Design-Builder’s proposal to the Owner pursuant to Owner’s 
Solicitation No. 1415-91.: 


(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

(Table deleted) 

(Paragraph deleted) 

§ A.3.1.5 Allowances and Contingencies: 

(Identify any agreed upon allowances and contingencies, including a statement of their basis.) 
,1 Allowances 


Owner Furniture Allowance 
Owner Hardware Allowance 
Owner Controls Allowance 
Owner Fire Alarm Allowance 
Owner Special Inspections All 
Owner Commissioning Allowance 
Owner Technology Allowance 
Owner Landscaping Allowance 


$ 1 ,250,000 
$350,000 
$ 650,000 
$ 750,000 
$ 150,000 

$ 125,000 
$ 1,645,000 
$ 200,000 


DB Complete Site Package Allowance $2,500,000 
Contingencies 

Owner contingency is currently Not in Contract and amounts will be determined by Modification. 


§ A.3.1.6 Design-Builder’s assumptions and clarifications: 

Pursuant to the Proposal accepted by the Horry County Board of Education on November 2, 2015. The 
Design-Builder’s Proposal clarifies the Design-Builder’s assumptions and clarifications. The Horry County Board 
of Education accepts the Proposal as an acceptable interpretation of the Design Requirements. 


| (Paragraphs deleted) 

ARTICLE A.4 DESIGN-BUILDER’S PERSONNEL, CONTRACTORS AND SUPPLIERS 
§ A.4.1 The Design-Builder’s key personnel are identified below: 

(Identify name, title and contact information.) 

Socastee Middle School: 

Superintendent: Phil Asslynn 
Project Manager: Mike Dickman 
(Paragraphs deleted) 

Assistant Superintendent: Bob Green 

§ A.4.2 The Design-Builder shall retain the following Consultants, Contractors and suppliers, identified below: 
(List name, discipline, address and other information.) 

SfL+a Architects: Architect, Raleigh NC 

Metcon/T A Loving joint venture: General Contractor, Pembroke NC 
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ARTICLE A.5 COST OF THE WORK 


(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

§ A.5.4 Other Agreements 

(Paragraph deleted) 

§ A.5,4.2 Agreements between the Design-Builder and Contractors shall conform to the applicable payment 
provisions of the Design-Build Documents. 

§ A.5.4.3 The agreements between the Design-Builder and Architect and other Consultants identified in the 
Agreement shall be in writing. These agreements shall be promptly provided to the Owner upon the Owner’s written 
request. 

§ A.5.5 Accounting Records 

The Design-Builder shall keep full and detailed records and accounts related to the cost of the Work and exercise 
such controls as may be necessary for proper financial management under the Contract and to substantiate all costs 
incurred. The accounting and control systems shall be satisfactory to the Owner. The Owner and the Owner’s 
auditors shall, during regular business hours and upon reasonable notice, be afforded access to, and shall be 
permitted to audit and copy, the Design-Builder’s records and accounts, including complete documentation 
supporting accounting entries, books, correspondence, instructions, drawings, receipts, subcontracts, Contractor’s 
proposals, purchase orders, vouchers, memoranda and other data relating to the Contract. The Design-Builder shall 
preserve these records for a period of three years after final payment, or for such longer period as may be required 
by l aw. 

§ A.5.6 Relationship of the Parties 

The Design-Builder accepts the relationship of trust and confidence established by this Agreement and covenants 
with the Owner to exercise the Design-Builder’s skill and judgment in furthering the interests of the Owner; to 
furnish efficient construction administration, management services and supervision; to furnish at all times an 
adequate supply of workers and materials; and to perform the Work in an expeditious and economical manner 
consistent with the Owner’s interests. 

This Amendment to the Agreement entered into as of the day and year first written above. 


OWNER (Signature) DESIGN-BUILDER (Signature) 

1 Joe Defeo, Chairman of the Board of Education Robert Ferris, Authorized Member 

(Printed name and title) (Printed name and title) 
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Additions and Deletions Report for 

AIA Document A141™ - 2014 Exhibit A 


This Additions and Deletions Report, as defined on page 1 of the associated document, reproduces below all text the author has 
added to the standard form AIA document in order to complete it, as well as any text the author may have added to or deleted from 
the original AIA text. Added text is shown underlined. Deleted text is indicated with a horizontal line through the original AIA text. 

Note: This Additions and Deletions Report is provided for information purposes only and is not incorporated into or constitute any 
part of the associated AIA document. This Additions and Deletions Report and its associated document were generated 
simultaneously by AIA software at 11:12:29 on 11/23/2015. 
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This Amendment is incorporated into the accompanying AIA Document A141™—2014, Standard Form of 
Agreement Between Owner and Design-Builder dated the twenty-third day of November in the year two 
thousand fifteen (the "Agreement") 


New Socastee Middle School per Owner’s Request for Proposals No. 1415-91and the Design-Builder’s proposal to 
the Owner pursuant to Owner’s Solicitation No, 1415-91 


Horry County Schools. South Carolina, a political subdivision ofthe State of South Carolina. 
335 Four Mile Rd. 

Conway, SC 29526 


PIRSTPLOOR ENERGY POSITIVE LLC, 
333 Fayetteville St., Suite 225 
Raleigh, NC 27601 


[ X 1 Stipulated Sum, in accordance with Section A. 1.2 below 

{- ]Cost ofthe Work plus th e Design Builder’ s Fe e , in accordanc e w it h - Section A.1.3 below 

{- ]Cost of the Work plus the Design - Builder' s Fee w it h n Guarant e ed Maximum Price, in accordanc e 

with Section A. IA below 

(Based on the sel e ct i on above, compl e t e S ection A.l ;-2-,- Avl .3 or A. 1.1 below.) 
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§ A.1.2.1 The Stipulated Sum shall be($-A -fortv-two million four hundred eighty-eight thousand one hundred 

sixteen dollars t$ 42,488,116.00), subject to authorized adjustments as provided in the Design-Build Documents. 

§-tM . 2.2 Th e Stip ulate d Sum is bas e d upon th e following alt e rnat es ; - if any, which are d e scrib e d inth e- D e sign Build 
Document s and are h e r e by ac ce pt e d by the Owner s 

(State the numbers or other-identification of accepted alternat e s. If the Owmr-is - pemittad to accept other alternates 
subsequent to the execution of this Amendment, attaeh a schedule of such other altermtes-she wmg- tho change i n 
Stipulated Sum for each and th e deadline by which the alternate must be accepte d) 
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§ A.1.5.1.2 The period covered by each Application for Payment shall be one calendar month ending on the last day 
of the m onth, or as fel - l o ws f 

month. 


§ A.1.5.1.3 Pr ovi d e d that nn-Application for Paym e nt is r e c e ived not later than the - day of the month; the Owner 

s hall ffl ake-paymenTe f the c e rtified amount to the Design Builder not later than the - day of the - month. If an 

Ap plication for Paym e nt is r e c e iv e d by the Owner after the application date fix ed- above, payment shall be ma de-by 

t he ' Ow n er not T at e r than -(- ) days aft e^ th e- Q w n e r receiv es -the Application - for Payment. 

( 'Federal. s tate - o r loeal laws rit a y require pawnent within a oertem period of time. ) A n itemized payment request 
shall be submitted to the District bv the 25"' day of each month that payment is being requested and at 
completion of the project, using the form provided bv the District. The payment request shall not include a) 
any work anticipated to be completed but not completed by the end of each month being requested; b) any 
materials not incorporated into the work to be performed except those properly stored as stated in the 
Contract Agreement: cl any damaged, used, inferior or substituted materials not meeting the requirements 
and standards of the contract: nor dl any amounts the Contractor does not intend to pay to any subcontractor 
or supplier, where performance or material quality is in question or any other dispute is pending. If. upon 
review of the payment request and based upon the best determination of the District the amount requested 
does not accurately represent, in the District's opinion, the progress of the completed work to be performed 
in the Scope of Work the District shall have the right to adjust the payment request to more accurately reflect 
the percentage of completed work/services. The District shall approve and authorize payment to the 
Contractor no more often than once monthly. Payment bv the District of undisputed amounts shall be 
made by the 15"' day of the following month if request is received bv Contractor bv the 25"' of the month. If 
payment request is not received by the 25"'. the payment will be made within thirty f301 days from the date 
the District receives the payment request 

§ A.1.5.1.4 W i th e aeh-Applieation for Payment wh e re the Contra s t Sum is bns ed- u po n -fh e G es fi ofthe - Worlc, or the 
Coo t of th e Work wk h a Guarante e d - Maximum Price, the Design Builder shall- s ubmit p a yrolls, petty cash accounts, 
receipt ed invoices or invoices wlth -e he o k - veu oh ers- attaoh e d, and any other e vid enc e required by the -Q wner to 
d emonstrate that ca s h disbursem e n te already made-by th e- D e sign Builder on account of the-G e st of th e Work equal 

or exc e ed (l) - progress paym e nts already receiv e d by the D e sign - Builde r T le ss ( S- ) that portion of those paym ents 

attributable to the D e sign Build e r’s F ee ; pt as (3) payrolls for th e- period - eov e r ed- by-the - pre se nt Application fo r 
Paymen t. 

§ A.1.5.1.5 With each Application for Payment where the Contract Sum 1 - s baaed - upon a Stipulated Sum or Cost of 
the Work with a Gu ar ant e ed - Ma - ximum Pric e , th e-Design-Builder shall submit the most recent schedule of values in 
accordance with the Design-Build Documents. The schedule of values shall allocate the entire Contract Sum among 
the various portions of the Work. Compensation for design services, if any, sha H be -s h e wn- sep aratelyr Wh e re the 
Contract Sum i s bas e d on th e Cost of the Work with a Guaranteed Max i mum Price, th e Design - Build e r’s F ee-sh all 
be shown separately. The schedule of values shall be prepared in such form and supported by such data to 
substantiate its accuracy as the Owner may require. This schedule of values, unless objected to by the Owner, shall 
be used as a basis for reviewing the Design-Builder’s Applications for Payment. 
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. 1 Take that portion of the Contract Sum properly allocable to completed Work as determined by 

multiplying the percentage completion of each portion of the Work by the share of the Contract Sum 
allocated to that portion of the Work in the schedule of values, less retainage of three and one/half 
percent ( 3,5 % ) on the Work. Pending final determination of cost to the Owner of Changes in the 
Work, amounts not in dispute shall be included as provided in Section 6.3.9 of the Agreement; 
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Add that portion of the Contract Sum properly allocable to materials and equipment delivered and 
suitably stored at the site for subsequent incorporation in the completed construction (or, if approved 
in advance by the Owner, suitably stored off the site at a location agreed upon in writing), less 
retainage of three and one-half percent ( 3.5 %); 
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§ A,1.5.5.1 Final payment, constituting the entire unpaid balance of the Contract Sum, shall be made by the Owner to 
the Design-Builder not later than 30 days after the Design-Builder has fully performed the Contract and the 
requirements of Section 9.10 of the Agreement have been satisfied, except for the Design-Builder’s responsibility to 
correct non-conforming Work discovered after final payment or to : 
which extend beyond final payment. 


§-A4y5^r2-f f th e Contract Sum i s ba se d on the Cost of th e Work, - t - h -e- Owner’ 3 auditors will revi e w and r e p eff-m 
writing on the D e sign - Builder’s final accounting within 30 days after the Design Builder delivers the fina l 
accounting to the - Qwner r- Based upon - t h e Cost of the Work the Owner’s auditors report to be substantiat e d by th e 
Design Build e r’s final accounting, and provided the other condition a of S ecti on 9:1 - 0 of the Agreem e nt have be e n 
met, the Owner will, within seven days after rec ei pt of the writtea- report of the Own e rs auditors, eith e r issue a fina l 
Certifioat e- for Payment, or notify th e Desigp Builder in writing of the reasons for withholding-a - c e rtificate as 
pr - ovid e d in Section 9.5.1 of the Agreement. 


§ A,2.2 The Design-Builder shall achieve Substantial Completion of the Work not lat e r than -(- ) days from th e 

dat e of this-Amendm e nt, or- as follows: 

(Insert number of calendar days. Alt ern atively, a - calendar date may b e us e d when coordinated with the date of 

eo mmcnccmont. If appropriate, in s ert requir e m e nt s for e arlier Sub s tantial Completion - of certain portions of th e 

Worl fe) 

May 1. 2017. 

Po rt i on oF Werk Substanti al Comp letion-Bate 
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Liquidated damages per A141-2014. 
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§ A.3.1 The Contract Sum and Contract Time set forth in this Amendment are based on the f ellewing: Owner’s 
Design Requirements (including addenda to the RFP) and the Design-Builder’s proposal to the Owner pursuant to 
Owner’s Solicitation No. 1415-91.: 


§ A.3.1.1 The Sup p l e m e ntary - and oth e r Condition s of th e Contr - a - ek 

Docum ent Title Date Pages 

§ A.3.1.2 The Specifications: 

{E i t he-r-Ust-t h e-spee^eat iom here or - refer to an exhibit attached to this Amendment.) 


Se ction Title Date Pages 

§ A.3.1.3Tfa e-D rawing &; 

( Either - list the drawings here or refer-t-e - m - e x hibit attac he d to this Amendment.) 


Numb er Title Date 

§ A.3;1 t4- T1ic Sustainability -Pl an, if any: 

(If the Ghwier iden ti fied a Sustainable Objective in the Owner's Criteria, identify the document or documents-that 
c omprise the Sustainability Plan by title, dale and number of pages, and ineludc other identifying informatiem-T - he 
Sustainability Plan identifies and-dcscribes the Sustainable Objective; the targeted Sustainable Measures;- 
implementation-strategies selected to achieve the Sustainable Measures; the Chvner’s and Design Bu ilder’s roles 
and responsibilities assoeiated with achieving the Sustainable Measures-, the specific details-about design reviews, - 

testing or metiics to verify achievement of each Sustainable-Measure; and the Sustainability Documentation 

required for the Project, as those terms arc dcfined-in - Exhibit C to the Agreement--} 

Title Bate Pages 


Other identifying information: 


Owner Furniture Allowance 

$ 1 .250.000 

Owner Hardware Allowance 

$ 350,000 

Owner Controls Allowance 

$ 650,000 

Owner Fire Alarm Allowance 

$ 750.000 

Owner Special Insoections All 

$ 150,000 

Owner Commissioning Allowance 

$ 125,001 

Owner Technology Allowance 

$ 1 .645.000 

Owner I.andscaDing Allowance 

$200,000 

DB Conrolete Site Package Allowance $2,500,000 


Owner contingency is currently Not in Contract and amounts will be determined by Modification. 
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Pursuant to the Proposal accepted by the Horry County Board of Education on November 2. 2015. The 
Design-Builder’s Proposal clarifies the Design-Builder’s assumptions and clarifications. The Horry County Board 
of Education accepts the Proposal as an acceptable interpretation of the Design Requirements. 

§ A.3.1.7 Deviations from the Owner’s Crit e ria ns adjusted by a Modification: 


§ A.3.1.8 To th e-exte nt th e Design Build e r shall - b e required to submit -a ny additienai- S u - bmttals to the Own erdor 
review, indicat e any such submissions below? 


Middle School: 


Superintendent: Phil Asslvnn 

t 2— Project Manager Proiect Manager: Mike Dickman 


.3 Others 

Assistant Superintendent: Bob Green 


SfL+a Architects: Architect Raleigh NC 

Metcon/TA Loving joint venture; General Contractor. Pembroke NC 
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§ A.5.1 Cost To B e R e i mburs ed as Part of the Contr a ct 
§ A.5.1.1 Labo r Cost s 

§-Ai5At1 .1 Wag e s o f construction workers directly employ e d by-the D esi gn - Build e r to - perform th e co nst ruction of 
the Work - at tho site or, with the Own e r’s prior approval, at off sit e workshop s ; 

§ A.5.1.1.2 With the Owner’s prior approval, - wages or salaries of th e D esi gn Buitd -e r’s sup e rvi s er - y -a nd 
admini s trativ e p e rsonn e l wh e n stationed at the sit e . 

(If it is intended that the icagcj or salwics of certa i n pe rs onnel stationed at the Design Builder’s principal or other 
offices shall be included in the Cost of the - [¥ork, identify below tho personnel to bemehidod, whether for nil or only 
part of their time, and tho rates at which their time will b e charged to the Worh-} 

Per s on-tnetuded Status (fu tt-tt m e /p art-time) Rate-{$0r9O) Rat e (un i t -effiroe) 

§ A.5.1.1.3 Wages and salari e s of th e D es ign Build e r-’ - s-ou p crvisory or administrative personnel engage d-at factori e s ; 

workshops or on the road, in e xpediting tho production or transportation of - mat e rials or e quipment required for the 

Worky - but - only for that portion of their time r e quired for the Work; 

§ A.5.1.1. 4 Costs paid or incurred by the Design Builder for taxes, insurance, contributions, ass e ssm e nts and b e n e fits 
requir e d by taw or-eoll e oti - v e -bargaining agreement s and, for person nel not covered by such ag ree ments, customary 
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Sheri L. Wainscott 


From: 

Keith R. Powell 

Sent: 

Monday, November 23, 2015 11:00 AM 

To: 

Robbie Ferris 

Subject: 

RE: HCS - Revised Invoices 

Attachments: 

A312PaymentBond-2010 - Working Draft - OOl.docx; A312PerformanceBond-2010 - 
Working Draft - (3).docx 

Follow Up Flag: 

Follow up 

Flag Status: 

Flagged 

Categories: 

Red Category 


I'm going to attach the uncompleted forms of bonds to the Ex B for tonight. 

Keith R. Powell 
Childs & Hailigan, P.A. 
Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material, if you receive this message in error, please 
notify us by telephone as listed above immediately. 


From: Robbie Ferris fmailto:RFerris@sfla.biz1 
Sent: Sunday, November 22, 2015 6:23 PM 
To: Keith R. Powell 
Subject: FW: HCS - Revised Invoices 

Keith, 

These are the invoices I plan on submitting. Since the school folks are not talking to us until we get a contract can you 
tell me what we need to do to officially submit these? If they do wire transfers that is always best for us so we can pay 
people faster. We have included wire transfer instruction in case they are able to do wire transfers. 

Robbie 


From: Rick Green 

Sent: Sunday, November 22, 2015 6:14 PM 

To: Robbie Ferris 

Subject: HCS - Revised Invoices 

Here you go!!! I’ve also attached the wire instructions to move funds into the Firstfloor Energy Positive (HCS Team) 
account at BB&T. 

Richard A. Green 

Firstfloor Inc. 

4400 Silas Creek Parkway, Ste. 200 
Winston Salem, NC 27104 
Office: (336) 794-2325 
Fax: (336)768-7666 

i 
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Payment Bond 


AIA Document A312™ 


2010 


CONTRACTOR: 

(Name, legal status and address) 

« »« » 

« » 


SURETY: 

(Name, legal status and principal 
place of business) 

« »« » 

« » 


OWNER: 

(Name, legal status and address) 

« Hoitv County School District. South Car ol ina -»« . Political Subdivision of the j 
State of South Carolina -)) 

« » 

CONSTRUCTION CONTRACT 
Date: « » 

Amount: $ « » 

Description: 

(Name and location) 

«Hoiry County Schooll District)) 

« » 


BOND 

Date: 

(Not earlier than Construction Contract Date) 

« » 

Amount: $ « » 

Modifications to this Bond: I « » I Mone 


« » See Section 18 


CONTRACTOR AS PRINCIPAL SURETY 

Company: (Corporate Seal) Company: (Corporate Seal) 


Signature: 


Signature: 


Name and « »«,» Name and « »« » 

Title: Title: 

(Any additional signatures appear on the last page of this Payment Bond) 


(FOR INFORMATION ONLY — Name, address and telephone) 

AGENT or BROKER: OWNER’S REPRESENTATIVE: 


;« » 
« » 
;« .» 


(Architect, Engineer or other party:) 

« » 

« » 

« » 

« » 

« » 

« » 


JADpfTIONS '®D DELETIONS^". 

jThe; author of this document 
•has added information 
needed for its completion. 
The author may also have 
revised the text of the 
.original AIA standard form. 
‘An .Additions and Deletions 
Report that; notes added 
| information! as j well as 
{revisions to the standard 
1 foim -text.,,is aval lable -..from 
j the author and should be | 
’revi e#ed; '^ r r ... 

This document has important 
legal consequences. 
Consultation with an 
attorney is encouraged with 
respect to its completion 
or modification. 

Any singular reference to 
Contractor, Surety, Owner 
or other party-:,shall be 
considered plural where | 
applicable. 




ELECTRONIC COPYING of any 
portion of this AIA' Document 
to another electronic file is 
prohibited and constitutes a 
violation of copyright laws 
as set forth in the footer of 
this document. 
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§ 1 The Contractor and Surety, jointly and severally, bind themselves, their heirs, executors, administrators, 
successors and assigns to the Owner to pay for labor, materials and equipment furnished for use in the performance 
of the Construction Contract, which is incorporated herein by reference, subject to the following terms. 

§ 2 If the Contractor promptly makes payment of all sums due to Claimants, and defends, indemnifies and holds 
harmless the Owner from claims, demands, liens or suits by any person or entity seeking payment for labor, 
materials or equipment furnished for use in the performance of the Construction Contract, then the Surety and the 
Contractor shall have no obligation under this Bond. j . ; 

§ 3 If there is no Owner Default under the Construction Contract, the Surety’s obligation tojthe 'Owner under this 
Bond shall arise after the Owner has promptly notified the Contractor and the Surety (at the address-described-in-'^--- 
Section 13) of claims, demands, liens or suits against the Owner or the Owner’s property by any person or entity 
seeking payment for labor, materials or equipment furnished for use in the performance of fee Construction Contract 
and tendered defense of such claims, demands, liens or suits to the Contractor and the Surety. 

§ 4 When the Owner has satisfied the conditions in Section 3, the Surety shall promptly and at the Surety’s expense 
defend, indemnify and hold harmless the Owner against a duly tendered claim, demand, lien or suit. 

: : !■ i 

§ 5 The Surety’s obligations to a Claimant under this Bond shall arise after the following: 

■ ■ 

§ 5.1 Claimants, who do not have a direct contract with the Contractor, 

.1 have furnished a written notice of non-payment to the Contractor, stating with substantial accuracy 

the amount claimed and the name of the party to whom the materials were, or equipment was, ... 

furnished or supplied or for whom the labor was done or performed, within ninety (90) days after 
having last performed labor or last furnished materials or equipment included in the Claim; and 
.2 have sent a Claim to the Surety'(at the address described in Section 13). 

§ 5.2 Claimants, who are employed by or have a direct contract with the Contractor, have sent a Claim to the Surety 
(at the address described in Section 13). 

§6 If a notice of non-payment required by Section 5.1.1 is given by the Owner to the Contractor, that is sufficient to 
satisfy a Claimant’s obligation to furnish a written notice of non-payment under Section 5.1.1. L 

§ 7 When a Claimant has satisfied the conditions of Sections 5.1 or 5.2, whichever is applicable, the Surety shall 
promptly and at the Surety’s expense take the following actions: 

§ 7.1 Send an answer to the Claimant, with a copy to the Owner, within sixty (60) days after receipt of the Claim, 
stating the amounts that are undisputed and the basis for challenging any amounts that are disputed; and ■ , 

§ 7.2 Pay or arrange for payment of any undisputed amounts. i . 

j j || 

§ 7,3 The Surety’s failure to discharge its obligations under Section 7.1 or Section 7.2 shalljnotjbe deemed)to j 
constitute a waiver of defenses the Surety or Contractor may have or acquire as to a Claim.jext fept as to ml dis jroted 
amounts for which the Surety and Claimant have reached agreement. If, however, the Surety fails to discharge its 
obligations under Section 7.1 or Section 7.2, the Surety shall indemnify the Claimant for the reasonable attorney’s 
fees the Claimant incurs thereafter to recover any sums found to be due and owing to the Claimant. 

§ 8 The Surety’s total obligation shall not exceed the amount of this Bond, plus the amount of reasonable attorney’s 
fees provided under Section 7.3, and the amount of this Bond shall be credited for any payments made in good faith 
by the Surety. / / 

I I 

§ 9 Amounts owed by the Owner to the Contractor under the Construction Contract shall be; us^d for the 
performance of the Construction Contract and to satisfy claims, if any, under any construction performance bond. 

By the Contractor furnishing and the Owner accepting this Bond, they agree that all funds earned by the Contractor 

in the performance of the Construction Contract are dedicated to satisfy obligations of the 

under this Bond, subject to the Owner’s priority to use the funds for the completion of the work-.. 


AIA Document A312™ - 2010 Payment Bond. The American Institute of Architects. All rights reserved. WARNING: This AIA Document is 
protected by IT.S. Copyright Law and international Treaties. Unauthorized reproduction or distribution of this AIA" Document, or any 
portion of it, may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. 
This draft was produced by AIA software at 12:40?33 on 11/06/2015 under Order No. 0239586208JL which expires on 07/14/2016, and is not for 
resale. 

User Notes: (1630695778) 


PAPR-001771 










§ 10 The Surety shall not be liable to the Owner, Claimants or others for obligations of the Contractor that are 
unrelated to the Construction Contract. The Owner shall not be liable for the payment of any costs or expenses of 
any Claimant under this Bond, and shall, have under this Bond no obligation to make payments to, or give notice on 
behalf of, Claimants or otherwise have any obligations to Claimants under this Bond. 

§ 11 The Surety hereby waives notice of any change, including changes of time, to the Construction Contract or to 
related subcontracts, purchase orders and other obligations. j j 

§ 12 No suit or action shall be commenced by a Claimant under this Bond other than in a court of competent - 
jurisdiction in the state in which the proj ect that is the subj ect of the Construction Contract |s located or after ffie 
expiration of one year, from the date (1) on which the Claimant sent a Claim to the Surety pursuant to Section-5vT2- - 
or 5.2, or (2) on which the last labor or service was performed by anyone or the last materials oj- equipment were 
furnished by anyone under the Construction Contract, whichever of (1) or (2) first occurs. If th| provisions of this 
Paragraph are void or prohibited by law, the minimum period of limitation available to surejties-as a defense in the 
jurisdiction of the suit shall be applicable. 

§ 13 Notice and Claims to the Surety, the Owner or the Contractor shall be mailed or delivered to the address shown 
on the page on which their signature appears. Actual receipt of notice or Claims, however accomplished, shall be 
sufficient compliance as of the date received. 

j 

§ 14 When this Bond has been furnished to comply with a statutory or other legal requirement in the location where 
the construction was to be performed, any provision in this Bond conflicting with said statutory or legal requirement 
shall be deemed deleted herefrom and provisions conforming to such statutory or other legal requirement .shall be 
deemed incorporated herein. When so furnished, the intent is that this Bond shall be construed as a statutory bond 
and not as a common law bond. 

§15 Upon request by any person or entity appearing to be a potential beneficiary of this Bond, the Contractor and 
Owner shall promptly furnish a copy of this Bond or shall permit a copy to be made. qj j 

§ 16 Definitions i j j 

§ 16.1 Claim. A written statement by the Claimant including at a minimum: ' s „. j j 

.1 the name of the Claimant; ^. ■ ■ 

.2 the name of the person for whom the labor was done, or materials or equipment furnished; . 

.3 a copy of the agreement or purchase order pursuant to which labor, materials or equipment was 
furnished for use in the performance of the Construction Contract; 

.4 a brief description of the labor, materials or equipment furnished; 

.5 the date on which the Claimant last performed labor or last furnished materials or equipmeiit,for use,* ’" 
in the performance of the Construction Contract; / / \ \ /' 

.6 the total amount earned by the Claimant for labor, materials or equipment furnished as of the date of 
the Claim; 

.7 the total amount of previous payments received by the Claimant; and i 

.8 the total amount due and unpaid to the Claimant for labor, materials or equipment furnished as of the 

date of the Claim. . 

§ 16.2 Claimant. An individual or entity having a direct contract with the Contractor or with a subcontractor of the 
Contractor to furnish labor, materials or equipment for use in the performance of the Construction Contract. The 

term Claimant also includes any individual or entity that has rightfully asserted a claim under an applicable.-. 

mechanic’s lien or similar statute against the real property upon which the Project is located. The intent of this Bond 
shall be to include without limitation in the terms “labor, materials or equipment” that part offratWfgSs, power, ^ \ 

light, heat, oil, gasoline, telephone service or rental equipment used in the Construction Contracff architectural and \ > 

engineering services required for performance of the work of the Contractor and the Contractor’s subcontractors, 
and all other items for which a mechanic's lien may be asserted in the jurisdiction where the lafjor, materials or | 

equipment were furnished. I ! i 

§ 16.3 Construction Contract. The agreement between the Owner and Contractor identified on the cover page, 

including all Contract Documents and all changes made to the agreement and the Contract Documents,— 
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§ 16.4 Owner Default. Failure of the Owner, which has not been remedied or waived, to pay the Contractor as 
required under the Construction Contract or to perform and complete or comply with the other material terms of the 
Construction Contract, 


§ 16.5 Contract Documents. All the documents that comprise the agreement between the Owner and Contractor. 

§ 17 If this Bond is issued for an agreement between a Contractor and subcontractor, the term Contractor in this 
Bond shall be deemed to be Subcontractor and the term Owner shall be deemed to be Contractor. 


§ 18 Modifications to this bond are as follows: 

; 

(Space is provided below for additional signatures of added parties, other than those appearing on the cover page.) 


CONTRACTOR AS PRINCIPAL 
Company: 


(Corporate Seal) 


SURETY 

Company: 


(Corporate Sea!) 


Signature: _ 

Name and Title: « »« » 

Address: « » 


Signature: _ 

Name and Title: « »« » 
Address: « » . 
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Document A312™ 


2010 


Performance Bond 


CONTRACTOR: 

(Name, legal status and address) 

« »« » 

<< »: 

OWNER: 


SURETY: 

(Name, legal status and principal 
place of business) 

« »« » 

« » 


jj i! 

ADDITIONS; AND DELETIONS : 
The,-.authdr of this document 
h|s added information 
|ieeded for its completion. 
The author may also have 
revised the text of the 
original AIA standard form. 
Ail Additions and Deletions 
h&popt that notes added 
information as well as 
ire visions to the standard 
form! text is available from 
iheJkiithqr and should be 
reviewed.! 

This document has important 
legal consequences. 
Consultation with an 
attorney is encouraged with 
respect to its completion 
or modification. 

Any singular reference to 
Contractor, Surety, Owner 
or ot.her party shall be 
considered plural where 
applicabl-e. 


(Name, legal status and address) 

Horry County Schools-District, a political su bdi vi sion of the Sta te of South 
Garoiina. «- ■ »«— » 

« » 

CONSTRUCTION CONTRACT 
Date: « >> 

Amount: $ « » 

Description: 

(Name and location) 

«Horrv County Schooll Schoo ls Distri ct)) 

«.» 


BOND 

Date: 

(Not earlier than Construction Contract Date) 
« ». 

Amount: $ « » 


Modifications to this Bond: 

« » 

None 

11 




1 


See Section 16 


CONTRACTOR AS PRINCIPAL SURETY 

Company: (Corporate Seal) Company: (Corporate Seal) 


Signature: 
Name and 
Title: 


« »« » 


Signature: 
Name and 
Title: 


« »« » 


(Any additional signatures appear on the last page of this Performance Bond.) 


(FOR INFORMATION ONLY—Name, address and telephone) 

AGENT or BROKER: OWNER’S REPRESENTATIVE: 

(Architect, Engineer or other party:) 

'« » « » 

:«. » : « .» 

« » « » 

« » 

« » 

« » . 


I 




ELECTRONIC COPYING of any 
portion of this AIA Document 
to another electronic file is 
prohibited and constitutes a 
violation of copyright laws 
as set forth in the footer of 
this document. 
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§ 1 The Contractor and Surety, jointly and severally, bind themselves, their heirs, executors, administrators, 
successors and assigns to the Owner for the performance of the Construction Contract, which is incorporated herein 
by reference. 


§ 2 If the Contractor performs the Construction Contract, the Surety and the Contractor shall have no obligation 
under this Bond, except when applicable to participate in a conference as provided in Section 3. 

§ 3 If there is no Owner Default under the Construction Contract, the Surety’s obligation under this Bond shall arise 
after j ji 

.1 the Owner first provides notice to the Contractor and the Surety that the Ownpfc-is considering 
declaring a Contractor Default. Such notice shall indicate whether the Owner is requesting a 
conference among the Owner, Contractor and Surety to discuss the Contractor’s performance. If the 
Owner does not request a conference, the Surety may, within five (5) business (days after receipt of 
the Owner’s notice, request such a conference. If the Surety timely requests all conference, the Owner 
shall attend. Unless the Owner agrees otherwise, any conference requested under this Section 3.1 
shall be held within ten (10) business days of the Surety’s receipt of the Owner’s notice. If the 
Owner, the Contractor and the Surely agree, the Contractor shall be allowed a reasonable time to 
perform the Construction Contract, but such an agreement shall not waive the Owner’s right, if any, 
subsequently to declare a Contractor Default; 

.2 the Owner declares a Contractor Default, terminates the Construction Contract and notifies the 
Surety; and ; , 

.3 the Owner has agreed to pay the Balance of the Contract Price in accordance with the terms of the 
Construction Contract to the Surety or to a contractor selected to perform the Construction Contract. 


§ 4 Failure on the part of the Owner to comply with the notice requirement in Section 3.1 shall not constitute a 
failure to comply with a condition precedent to the Surety’s obligations, or release the Surety from,its Obligations, 
except to the extent the Surety demonstrates actual prejudice. / /' 

§ 5 When the Owner has satisfied the conditions of Section 3, the Surety shall promptly and;at the ^Surety’s expense 
take one of the following actions: i| 

§ 5.1 Arrange for the Contractor, with the consent of the Owner, to perform and complete the CopStipction Contract; 

§ 5.2 Undertake to perform and complete the Construction Contract itself, through its agents or independent 
contractors; 'j 

/ | 

§ 5.3 Obtain bids or negotiated proposals from qualified contractors acceptable to the Ownerjfqr qcpnfract for 
performance and completion of the Construction Contract, arrange for a contract to be prepajrdd'fqf execution by the 
Owner and a contractor selected with the Owner’s concurrence, to be secured with performance and payment bonds 
executed by a qualified surety equivalent to the bonds issued on the Construction Contract, and pay to the Owner the 
amount of damages as described in Section 7 in excess of the Balance of the Contract Price incurred by the Owner 
as a result of the Contractor Default; or jj ijj 


§ 5.4 Waive its right to perform and complete, arrange for completion, or obtain a new contractor and yj^ith 
reasonable promptness under the circumstances: 

.1 After investigation, determine the amount for which it may be liable to the Owner and, as soon as 
practicable after the amount is determined, make payment to the Owner; or /’ \ 

.2 Deny liability in whole or in part and notify the Owner, citing the reasons for denial, \ 


§ 6 If the Surety does not proceed as provided in Section 5 with reasonable promptness, the Surety shall be deemed 
to be in default on this Bond seven days after receipt of an additional written notice from the' Owner to the Surety 
demanding that the Surety perform its obligations under this Bond, and the Owner shall be entitled toienforce any 
remedy available to the Owner. If the Surety proceeds as provided in Section 5.4, and the Owner refuses the 
payment or the Surety has denied liability, in whole or in part, without further notice the Owner shall be entitled to 
enforce any remedy available to the Owner. t « 
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§ 7 If the Surety elects to act under Section 5.1, 5.2 or 5.3, then the responsibilities ofthe Surety to the Owner shall 
not be greater than those of the Contractor under the Construction Contract, and the responsibilities of the Owner to 
the Surety shall not be greater than those of the Owner under the Construction Contract. Subject to the commitment 
by the Owner to pay the Balance of the Contract Price, the Surety is obligated, without duplication, for 

.1 the responsibilities of the Contractor for correction of defective work and completion of the 
Construction Contract; 

.2 additional legal, design professional and delay costs resulting from the Contractor’s Default, and 
resulting from the actions or failure to act of the Surety under Section 5; and ;. 

.3 liquidated damages, or if no liquidated damages are specified in the Construction Contract, actual 
damages caused by delayed performance or non-performance of the Contractor. 

§ 8 If the Surety elects to act under Section 5.1, 5.3 or 5.4, the Surety’s liability is limited to the amount of this 
Bond. 

§ 3 The Surety shall not be liable to the Owner or others for obligations of the Contractor that are unrelated to the 
Construction Contract, and the Balance ofthe Contract Price shall not be reduced or set off on account of any such 
unrelated obligations. No right of action shall accrue on this Bond to any person or entity other than the Owner or its 
heirs, executors, administrators, successors and assigns. j! | f ij 

\ l jj ij 

§ 10 The Surety hereby waives notice of any change, including changes of time, to the Construction Contract or to 
related subcontracts, purchase orders and other obligations. || 4 

§ 11 Any proceeding, legal or equitable, under this Bond maw must be instituted in any court of competent 
jurisdiction in the location in which the work or part ofthe work is locate d and sha l l he instituted within two years 
after a declar ation of Contractor-Default or within tw o-ye ars after the Confractor ceased work i ng o r within two years 
a f t er t h e Surety refu s es or fails to perform its ob hgati ons under this Bond j- whichever occur s first . I f the provisions 
e f- t - hi - s P - aragraph - are - void or prohibited by lav tv-th e minimum period e f-fcaha tion available to sureties as a defense 
in the jurisdiction ofthe suit shall be appli cable. / I 

§ 12 Notice to the Surety, the Owner or the Contractor shall be mailed or delivered to the address .shown on the page 
on which their signature appears. 

§ 13 When this Bond has been furnished to comply with a statutory or other legal requirement in the location where 
the construction was to be performed, any provision in this Bond conflicting with said statutory or legal requirement 
shall be deemed deleted herefrom and provisions conforming to such statutory or other legal requirement shall be 
deemed incorporated herein. When so furnished, the intent is that this Bond shall be construed as a statutory bond 
and not as a common law bond. ?' I / / 

| f\ \ 2 / 

§ 14 Definitions jj{ j 9 / 

§ 14.1 Balance of the Contract Price. The total amount payable by the Owner to the Contractor under the Construction 
Contract after all proper adjustments have been made, including allowance to the Contractor of any amounts 
received or to be received by the Owner in settlement of insurance or other claims for damages to which the 
Contractor is entitled, reduced by all valid and proper payments made to or on behalf of the Contractor under the 
Construction Contract. j j 

§ 14.2 Construction Contract. The agreement between the Owner and Contractor identified on the cover page, 

including all Contract Documents and changes made to the agreement and the Contract Documents. 

§.14-3 Contractor Default. Failure of the Contractor, which has not been remedied or waived, to perform or otherwise 
to comply with a material term ofthe Construction Contract. f j 14 

M y 

§ 14.4 Owner Default. Failure of the Owner, which has not been remedied or waived, to pay thb Contractor as 
required under the Construction Contract or to perform and complete or comply with the other material terms of the 
Construction Contract. 

§ 14.5 Contract Documents, All the documents that comprise the agreement between the Owner and Contractor. 


AIA Document A312 w - 2010 Performance Bond. The American Institute of Architects. All rights reserved, WARNING: This AIA* Document is 
protected by tf.S. Copyright i»aw and International Treaties. Unauthorized reproduction or distribution of this axa’' Document, or any 
portion of it, may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. 
This draft was produced by AIA software at 14:26:37 on 07/21/2015 under Order No.0239586208_1 which expires on 07/14/2016, and is not for 
resale, 

User Notes; (1280266606) 


PAPR-001776 




§ 15 If this Bond is issued for an agreement between a Contractor and subcontractor, the term Contractor in this 
Bond shall be deemed to be Subcontractor and the term Owner shall be deemed to be Contractor. 

§ 16 Modifications to this bond are as follows: 


16.1 « Perfor ma nce ofthe Construction Contract include s post-occupancy obligations of the Contractor inco rporated 
into the Con struction Contract. 

1 62 Performance of the Construction Con tr act in c ludes performance of the responsibiliti es o f the design 
professiona ls participating; in t he Design-Build Cons tru ction Contract. » 

(Space is provided below for additional signatures of added parties, other than those appearing on the cover page.) 
CONTRACTOR AS PRINCIPAL SURETY 

Company: (Corporate Seal) Company: j j (Corporate Seal) 


Signature: _ 

Name and Title: « »«. » 

Address: « » 


Signature: 

Name and Title: 
Address: 


■«. »« » 
«. » 
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Sheri L Wainscott 


From: 

Sent: 

To: 

Subject: 


Keith R. Powell 

Monday, November 23, 2015 11:16 AM 
Robbie Ferris 

RE: HCS - Revised Invoices 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


Flang on I need to get the current payment bond 


Keith R. Powell 
Childs & Halligan, P.A. 
Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is persona! and confidential, non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 


From: Robbie Ferris rmailto:RFerris(a)sfia.biz'f 
Sent: Sunday, November 22, 2015 6:23 PM 
To: Keith R. Powell 
Subject: FW: HCS - Revised Invoices 

Keith, 

These are the invoices 1 plan on submitting. Since the school folks are not talking to us until we get a contract can you 
tell me what we need to do to officially submit these? If they do wire transfers that is always best for us so we can pay 
people faster. We have included wire transfer instruction in case they are able to do wire transfers. 

Robbie 

From: Rick Green 

Sent: Sunday, November 22, 2015 6:14 PM 

To: Robbie Ferris 

Subject: HCS - Revised Invoices 

Here you go!!! I've also attached the wire instructions to move funds into the Firstfloor Energy Positive (HCS Team) 
account at BB&T. 

Richard A. Green 

Firstfloor Inc. 

4400 Silas Creek Parkway, Ste. 200 
Winston Salem, NC 27104 
Office: (336) 794-2325 
Fax: (336) 768-7666 
rqreen@firstfloor.biz 


l 
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Sheri L. Wainscott 


From: 

Keith R. Powell 

Sent: 

Monday, November 23, 2015 11:17 AM 

To: 

Robbie Ferris 

Subject: 

RE: HCS - Revised Invoices 

Importance: 

High 

Follow Up Flag: 

Follow up 

Flag Status: 

Flagged 

Categories: 

Red Category 


Crap. I mean performance bond form. 


Keith R. Powell 
Childs & Halligan, P.A. 
Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 


From: Keith R. Powell 

Sent: Monday, November 23, 2015 11:16 AM 
To: 'Robbie Ferris' 

Subject: RE: HCS - Revised Invoices 

Hang on I need to get the current payment bond 


Keith R. Powell 
Childs & Halligan, P.A. 
Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 


From: Robbie Ferris rmailto:RFerris(i3)sfla.biz1 
Sent: Sunday, November 22, 2015 6:23 PM 
To: Keith R. Powell 
Subject: FW: HCS - Revised Invoices 

Keith, 

These are the invoices I plan on submitting. Since the school folks are not talking to us until we get a contract can you 
tell me what we need to do to officially submit these? If they do wire transfers that is always best for us so we can pay 
people faster. We have included wire transfer instruction in case they are able to do wire transfers. 
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From; Rick Green 

Sent; Sunday, November 22 , 2015 6:14 PM 

To: Robbie Ferris 

Subject: HCS - Revised Invoices 

Here you go!!! I've also attached the wire instructions to move funds into the Firstfloor Energy Positive (HCS Team) 
account at BB&T. 

Richard A. Green 

Firstfloor Inc. 

4400 Silas Creek Parkway, Ste. 200 
Winston Salem, NC 27104 
Office: (336) 794-2325 
Fax: (336) 768-7666 
rqreen@firstfloor.biz 
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Sheri L Wainscott 


From: 

Sent: 

To: 

Subject: 

Attachments: 

Follow Up Flag: 
Flag Status: 

Categories: 


Keith R. Powell 

Monday, November 23, 2015 11:18 AM 
Robbie Ferris (RFerris@sfla.biz) 

312 performance 
651979.pdf 

Follow up 
Flagged 

Red Category 
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Document A312"- 2010 


Performance Bond 


CONTRACTOR: SURETY: 

(Name, legal status and address) (Name, legal status and principal 

place of business) . 


OWNER: 

(Name, legal status and address) 

Horry County Schools, a political subdivision of the State of South Carolina. 


CONSTRUCTION CONTRACT 

Date: 

Amount: $ 

Description: 

(Name and location) 

Horry County Schools 


BOND 

Date: 

(Not earlier than Construction Contract Date) 


Amount: $ 

Modifications to this Bond: 

CONTRACTOR AS PRINCIPAL 


None 



SURETY 


Company: (Corporate Seal) Company: 


See Section 16 


(Corporate Seal) 


Signature: 
Name and 
Title: 


Signature: 
Name and 
Title: 


(Any additional signatures appear on the last page of this Performance Bond.) 


(FOR INFORMATION ONLY — Name, address and telephone) 

AGENT or BROKER: OWNER’S REPRESENTATIVE: 

(Architect, Engineer or other party:) 


: This document has important 
: legal consequences, 
i Consultation with an attorney 
j is encouraged with respect to 
j its'completion;or niodification.,. 

Any singular reference to 
Contractor, Surety, Owner or 
other party shall be considered 
plural where applicable. 


j I 
l l 

] i 



ELECTRONIC COPYING of any 
portion of this AIA® Document 
to another electronic file is 
prohibited and constitutes a 
violation of copyright laws as 
set forth in the footer of this 
document. 
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§ 1 The Contractor and Surety, jointly and severally, bind themselves, their heirs, executors, administrators, 
successors and assigns to the Owner for the performance of the Construction Contract, which is incorporated herein 
by reference. 

§ 2 If the Contractor performs the Construction Contract, the Surety and the Contractor shall have no obligation 
under this Bond, except when applicable to participate in a conference as provided in Section 3j 

I I 

§ 3 If there is no Owner Default under the Construction Contract, the Surety’s obligation under this Bond shall arise 
alter 1 j 

.1 the Owner first provides notice to the Contractor and the Surety that the Owner is considering 

declaring a Contractor Default. Such notice shall indicate whether the Owner is requesting a .. 

conference among the Owner, Contractor and Surety to discuss the (’ontra ct or' s per fonnan ce. If the 
Owner does not request a conference, the Surety may, within five (5) business ddys after receipt of 
the Owner’s notice, request such a conference. If the Surety timely requests a conference, the Owner 
shall attend. Unless the Owner agrees otherwise, any conference requested under this Section 3.1 
shall be held within ten (10) business days of the Surety’s receipt of the Owner’s notice. If the 
Owner, the Contractor and the Surety agree, the Contractor shall be allowed a reasonable time to 
perform the Construction Contract, but such an agreement shall not waive the Owner’s right, if any, 
subsequently to declare a Contractor Default; \ f f | 

.2 the Owner declares a Contractor Default, terminates the Construction Contract and notified thej| 

Surety; and ] | j j 

.3 the Owner has agreed to pay the Balance of the Contract Price in accordance with the terms of the 
Construction Contract to the Surety or to a contractor selected to perform the Construction Contract. 

§ 4 Failure on the part of the Owner to comply with the notice requirement in Section 3.1 shall not constitute a 
failure to comply with a condition precedent to the Surety’s obligations, or release the Surety from its obligations, 
except to the extent the Surety demonstrates actual prejudice. 

§ 5 When the Owner has satisfied the conditions of Section 3, the Surety shall promptly and at the Surety’s expense 
take one of the following actions: j f j 

§ 5.1 Arrange for the Contractor, with the consent of the Owner, to perform and complete the Construction Contract; 

§ 5.2 Undertake to perform and complete the Construction Contract itself, through its agents or independent 
contractors; 

§ 5.3 Obtain bids or negotiated proposals from qualified contractors acceptable to the Owner for a contract for 
performance and completion of the Construction Contract, arrange for a contract to be prepared for execution by the 
Owner and a contractor selected with the Owner’s concurrence, to be secured with performance and payment bonds 
executed by a qualified surety equivalent to the bonds issued on the Construction Contract, land, pay to thejOwner the 
amount of damages as described in Section 7 in excess of the Balance of the Contract Price; incurred by the Owner 
as a result of the Contractor Default; or j l j j 

§ 5.4 Waive its right to perform and complete, arrange for completion, or obtain a new contractor and with 

reasonable promptness under the circumstances: .... .* 

.1 After investigation, determine the amount for which it may be liable to the Owner and, as soon as 
practicable after the amount is determined, make payment to the Owner; or 
.2 Deny liability in whole or in part and notify the Owner, citing the reasons for denial. 

§ ,6 If the Surety does not proceed as provided in Section 5 with reasonable promptness, the Surely shall be deemed 
to be in default on this Bond seven days after receipt of an additional written notice from the Ojvner to the Surety 
demanding that the Surety perform its obligations under this Bond, and the Owner shall be (entitled to enforce any 
remedy available to the Owner. If the Surety proceeds as provided in Section 5.4, and the Owner refuses the 
payment or the Surety has denied liability, in whole or in part, without further notice the Owner shall be entitled to 
enforce any remedy available to the Owner. j 


AIA Document A312 w - 2010 Performance Bond. The American Institute of Architects. All rights reserved. WARNING: This AIA^ Document is protected 
by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA 1 * Document, or any portion of it, may result in 
severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This draft was produced by AIA software at 
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User Notes: (1198023252) 


PAPR-001783 




§ 7 If the Surety elects to act under Section 5.1, 5.2 or 5.3, then the responsibilities of the Surety to the Owner shall 
not be greater than those of the Contractor under the Construction Contract, and tire responsibilities of the Owner to 
the Surety shall not be greater than those of the Owner under the Construction Contract. Subject to the commitment 
by the Owner to pay the Balance of the Contract Price, the Surety is obligated, without duplication, for 

.1 the responsibilities of the Contractor for correction of defective work and completion of the 
Construction Contract; j - 

.2 additional legal, design professional and delay costs resulting from the Contractor's Default, and 
resulting from the actions or failure to act of the Surety under Section 5; and; i 
.3 liquidated damages, or if no liquidated damages are specified in the Construction Contract, actual 
damages caused by delayed performance or non-performance of the Contradfor. 

§ 8 Ifthe Surety elects to act under Section 5.1, 5.3 or 5.4, the Surety’s liability is limited to thjs amount of this 
Bond. j | 


§ 9 The Surety shall not be liable to the Owner or others for obligations of the Contractor that are unrelated to the 
Construction Contract, and the Balance of the Contract Price shall not be reduced or set off on account of any such 
unrelated obligations. No right of action shall accrue on this Bond to any person or entity ofherjthan the Qwner or its 
heirs, executors, administrators, successors and assigns. I j 

§ 10 The Surety hereby waives notice of any change, including changes of time, to the Construction Contact? or to 
related subcontracts, purchase orders and other obligations. j j j I 

§ 11 Any proceeding, legal or equitable, under this Bond may -must b e instituted in any court of competent . 

jurisdiction in the location in which the work or part of the work is located and shall be in s titut e d within two years 
after a declaration of Contractor Defauk - e p- wt fra n - two y e ars after the Contracter -eea s e d - v yer king or wi t hin two years 
aft e r the Surety-r e fases or fails to perform-its obligation s und e r thia-Bond, whichever occurs first. If fe e provi s ion s 

of this Paragraph - afe - v - o i d or prohibited by law, th e minimum period of limitation available to - suret - i es as, a d e fens e . . 

in th e juri s diction of the suit shall be applioabl e rlocated. ; 

f .... \ J 

§ 12 Notice to the Surety, the Owner or the Contractor shall be mailed or delivered to the address shown on the pa£e 
on which their signature appears. I j 

§ 13 When this Bond has been furnished to comply with a statutory or other legal requirement in the location where 
the construction was to be performed, any provision in this Bond conflicting with said statutory or legal requirement- 
shall be deemed deleted herefrom and provisions conforming to such statutory or other legal requirement shall be 
deemed incorporated herein. When so furnished, the intent is that this Bond shall be construed as a statutory bond 
and not as a common law bond. / \ <■ 


§ 14 Definitions j f \ ^ 

§ 14.1 Balance of the Contract Price. The total amount payable by the Owner to the Contractor trader the j / 
Construction Contract after all proper adjustments have been made, including allowance tojtheSContractoriof any 
amounts received or to be received by the Owner in settlement of insurance or other claimsl|fbrjdamages to which 
the Contractor is entitled, reduced by all valid and proper payments made to or on behalf of thqContractor unjier the 
Construction Contract. ! 


§ 14.2 Construction Contract. The agreement between the Owner and Contractor identified on the cover page, 
including all Contract Documents and changes made to the agreement and the Contract Documents. . 

§ 14.3 Contractor Default Failure of the Contractor, which has not been remedied or waived,,to pej-fbfm or otherwise,, \ 
to comply with a material term of the Construction Contract. / / \ j 

§ 14.4 Owner Default. Failure of the Owner, which has not been remedied or waived, to payjthepontractor as j * 

required under the Construction Contract or to perform and complete or comply with the otjier fnaterial terms of the j j 
Construction Contract. J 1 { | 

§ 14.5 Contract Documents. All the documents that comprise the agreement between the 0^er-and.Contractor.^^.-^~--J 
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§15 If this Bond is issued for an agreement between a Contractor and subcontractor, the term Contractor in this 
Bond shall be deemed to be Subcontractor and the term Owner shall be deemed to be Contractor. 

§16 Modifications to this bond are as follows: 

16.1 Performance of the Construction Contract includes post-occupancy obligations of the Contractor incorporated 
into the Construction Contract. 

16.2 Performance of the Construction Contract includes performance of the responsibilities of the design 
professionals participating in the Design-Build Construction Contract, 

(Space is provided below for additional signatures of added parties, other than those appearing on the cover page.) 

CONTRACTOR AS PRINCIPAL SURETY j j 

Company: (Corporate Seal) Company: \ jj (Corporate Seal) 


Signature: 
Name and Title: 
Address: 


Signature: 
Name and Title: 
Address: 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Subject: 

Attachments: 


Keith R. Powell 

Monday, November 23, 2015 11:19 AM 
Robbie Ferris (RFerris@sfla.biz) 

A312PaymentBond-2010 - Working Draft - 001.docx.docx (Attachment) 
A312PaymentBond-2010 - Working Draft - 001.docx.docx 


Follow Up Flag: Follow up 

Flag Status: Flagged 


A312PaymentE3ond-2010 - Working Draft - 001 .docx.docx (Attachment) EM KRP to Davis, Heinz, Ferris, Wawrzyniak, 
Peeples, Gardner, Wolfe (payment bond - draft) 

RE: Payment Bond request - Horry County Schools Projects 
From: Keith R. Powell 

To: Danielle Davis; aheinz@horrvcountvschools.net 
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Payment Bond 


AIA Document A312™ - 2 010 


CONTRACTOR: 

(Name, legal status and address) 

F IRSTFLOOR E NER GY POSITIVE 
LLC . «-*>«--» 

333 FaVcttcvillc St„ Suite 225 
Raleieh.NC 27601 

OWNER: 


SURETY: 

(Name, legal status and principal 
place of business) 

« »« » 

« » 



ADDITIONS AND DELETIONS: 

:The : author of this document 
has added information 
needed for its completion. 
The author may also have 
.revised the text of the 
■'original AIA standard form. 

I An i&dditlonfp and Deletions 
fReport that| notes added 
|information! as jj wel 1 as 
revisions to the standard 
form text is available from 
■the author and should be : 
reviewed. 

This document has important 
legal consequence,s I 

Consultatiqn^wfth an ..“ 
attorney-"is encouraged with 
respHct to.,-it's completion 
|or ...modification j jS 

Any v ,pingul r ar-.....re % e rence t o 
ContraCtorSurety }.,.Owner 
or other party-.,shall be**w,.. T 
considered plural'''"where f 

appl i cab 1 e. 



ELECTRONIC COPYING of any 
portion of this AIA J Document 
to another electronic file is 
prohibited and constitutes a 
violation of copyright laws 
as set forth in the footer of 
this document. 


(Name, legal status and address) 

«H orrv County School District. South Caro lina 
- >K<-.-Political Subdiv ision o f the State of South Carolma -» 
« 335 Fo ur Mile Rd , Conway, SC 29528 
843.488.6700 » 


CONSTRUCTION CONTRACT 
Date: « » 

Amount: $ « » 

Description: 

(Name and locution) 

«He m' County Scho ell-District None for eachl 
« » 


BOND 

Date: 

(Not earlier than Construction Contract Dale) 
^ Novembe r 19, 2015 » 

Amount: $ « >> 


Modifications to this Bond: 

« » 

None 

«-X 




» 


See Section 18 


CONTRACTOR AS PRINCIPAL SURETY 

Company: (Corporate Seal) Company: (Corporate Seal) 


Signature: _ 

Name and « »« » 
Title: 


Signature: 

Name and « »« » 
Title: 


(Any additional signatures appear on the last page of this Payment Bond) 


(FOR INFORMATION ONLY- 
AGENT or BROKER; 


« » 
« » 
« » 


- Name, address and telephone) 

OWNER’S REPRESENTATIVE: 
(Architect, Engineer or other party:) 
, Executive Dir ecto r of Facilities 
; «— Horry County Schools 
: ;» 

«••» 

« » 

« » 

« » 
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§ 1 The Contractor and Surety, jointly and severally, bind themselves, their heirs, executors, administrators, 
successors and assigns to the Owner to pay for labor, materials and equipment furnished for use in the performance 
of the Construction Contract, which is incorporated herein by reference, subject to the following terms. 

§ 2 If the Contractor promptly makes payment of all sums dueto Claimants, and defends, indemnifies and holds 
harmless the Owner from claims, demands, liens or suits by any person or entity seeking payment for labor, 
materials or equipment furnished for use in the performance of the Construction Contract, then the Surety and the 
Contractor shall have no obligation under this Bond. j \ 

§ 3 If there is no Owner Default under the Construction Contract, the Surety’s obligation tojthe Owner under this | 

Bond shall arise after the Owner has promptly notified the Contractor and the Surety (at the' address described in 
Section 13) of claims, demands, liens or suits against the Owner or the Owner’s property by any person or entity 
seeking payment for labor, materials or equipment furnished for use in the performance of the Construction Contract 
and tendered defense of such claims, demands, hens or suits to the Contractor and the Surety. ! 

§ 4 When the Owner has satisfied the conditions in Section 3, the Surety shall promptly anftatdie Surety’s expense 
defend, indemnify and hold harmless the Owner against a duly tendered claim, demand, lieji or]suit I f 

§ 5 The Surety’s obligations to a Claimant under this Bond shall arise after the following: | | | ] 

§ 5.1 Claimants, who do not have a direct contract with the Contractor, j | j j 

.1 have furnished a written notice of non-payment to the Contractor, stating wifi substantial accuracy " "*"j 

the amount claimed and the name of the party to whom the materials were, or equipment was, 
furnished or supplied or for whom the labor was done or performed, within ninety (90) days after 
having last performed labor or last furnished materials or equipment included in the Claim; and 
.2 have sent a Claim to the Surety (at the address described in Section 13). 

§ 5.2 Claimants, who arc employed by or have a direct contract with the Contractor, have sent a Claim to the Surety 
(at the address described in Section 13). 

; 

§6 If a notice of non-payment required by Section 5.1.1 is given by the Owner to the Contractor, that is sufficient to 
satisfy a Claimant’s obligation to furnish a written notice of non-payment under Section 5.1.1. 

§ 7 When a Claimant has satisfied the conditions of Sections 5.1 or 5.2, whichever is applicable, the Surety shall s ' - j 
promptly and at the Surety’s expense take the following actions: 

§ 7.1 Send an answer to the Claimant, with a copy to the Owner, within sixty (60) days after yeceipt of the "Claim, „y' 

stating the amounts that are undisputed and the basis for challenging any amounts that are disputed; and\ \ /' / 

§7.2 Pay or arrange for payment of any undisputed amounts. | j | / 

§ 7.3 The Surety’s failure to discharge its obligations under Section 7.1 or Section 7.2 shall Slot jbe deemed! to | 
constitute a waiver of defenses the Surety or Contractor may have or acquire as to a Claim, except as t o u ndis put e d 
amounts for which the Surety and Claimant have reached agreement. If, however, the Surely fails to discharge its jj 

obligations under Section 7.1 or Section 7.2, the Surety shall indemnify the Claimant for I he reasonable attorney’s .. 

fees the Claimant incurs thereafter to recover any sums found to be due and owing to the Claimant. 

§ 8 The Surety’s total obligation shall not exceed the amount of this Bond, plus the amount of reasonable attorney’s \ 
fees provided under Section 7.3, and the amount of this Bond shall be credited for any payments made in good faith \ 
by the Surety. / / \ \ 

§ 9 Amounts owed by the Owner to the Contractor under the Construction Contract shall bej used for the | | 

performance of the Construction Contract and to satisfy claims, if any, under any construction performance bond. j 
By the Contractor furnishing and the Owner accepting this Bond, they agree that all funds earned by the Contractor j j 

in the performance of the Construction Contract are dedicated to satisfy obligations of the c|on^^TaHa*SSre : fy"'^ ‘ ' j 

under this Bond, subject to the Owner’s priority to use the funds for the completion of the work. .- .. -J 
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§ 10 The Surety shall not be liable to the Owner, Claimants or others for obligations of the Contractor that are 
unrelated to the Construction Contract. The Owner shall not be liable for the payment of any costs or expenses of 
any Claimant under this Bond, and shall have under this Bond no obligation to make payments to, or give notice on 
behalf of, Claimants or otherwise have any obligations to Claimants under this Bond. 

§ 11 The Surety hereby waives notice of any change, including changes of time, to the Construction Contract or to 
related subcontracts, purchase orders and other obligations. jj ij 

§ 12 No suit or action shall be commenced by a Claimant under this Bond other than in a cqurt of competent 

jurisdiction in the state in which the project that is the subject of the Construction Contract is located or after the ' | 

expiration of one year from the date (1) on which the Claimant sent a Claim to the Surety pursuant to Section 5.1.2.,J 

or 5,2, or (2) on which the last labor or service was performed by anyone or the last materials oj" equipment were 
furnished by anyone under the Construction Contract, whichever of (1) or (2) first occurs. If. the provisions of this 
Paragraph are void or prohibited by law, the minimum period of limitation available to suretiesjas a defense in the 
jurisdiction of the suit shall be applicable. 

§ 13 Notice and Claims to the Surety, the Owner or the Contractor shall be mailed or delivered jo the address shown 
on the page on which their signature appears. Actual receipt of notice or Claims, however accomplished, shall be 
sufficient compliance as of the date received. jj j f j 

§ 14 When this Bond has been furnished to comply with a statutory or other legal requirement in the location where 

the construction was to be performed, any provision in this Bond conflicting with said statutory or legal requiremem. ."" ] 

shall be deemed deleted herefrom and provisions conforming to such statutory or other legal requirement shall be 
deemed incorporated herein. When so furnished, the intent is that this Bond shall be construed as a statutory bond 
and not as a common law bond. 

§ 15 Upon request by any person or entity appearing to be a potential beneficiary of this Bond, the Contractor and 
Owner shall promptly furnish a copy of this Bond or shall permit a copy to be made. 

§ 16 Definitions 

§16.1 Claim. A written statement by the Claimant including at a minimum: , 

.1 the name of the Claimant; 

.2 the name of the person for whom the labor was done, or materials or equipment furnished; “"'x,. 

.3 a copy of the agreement or purchase order pursuant to which labor, materials or equipment was “'' | 

furnished for use in the performance of the Construction Contract; 

.4 a brief description of the labor, materials or equipment furnished; .' j 

.5 the date on which the Claimant last performed labor or last furnished materials or equipment for use , * ! 

in the performance of the Construction Contract; i / ' \ \ / 

.6 the total amount earned by the Claimant for labor, materials or equipment furnished as of the date of 
the Claim; 

. : 

.7 the total amount of previous payments received by the Claimant; and 

.8 the total amount due and unpaid to the Claimant for labor, materials or equipment furnished as of the 
date of the Claim. j . ,„J 

§ 16.2 Claimant. An individual or entity having a direct contract with the Contractor or with’asubcontractor of the— - ! 
Contractor to furnish labor, materials or equipment for use in the performance of the Construction Contract. The 
term Claimant also includes any individual or entity that has rightfully asserted a claim under an applicable 
mechanic’s lien or similar statute against the real property upon which the Project is located. The intent of this Bond 
shall be to include without limitation in the terms “labor, materials or equipment” that part of Watery gas, power, \ 

light, heat, oil, gasoline, telephone service or rental equipment used in the Construction Coptractf architectural and \ \ 

engineering services required for performance of the work of the Contractor and the Contracior’s subcontractors, \ \ 

and all other items for which a mechanic's lien may be asserted in the jurisdiction where the laljor, materials or | 

equipment were furnished. j j | 

. j ! j j 

§ 16.3 Construction Contract. The agreement between the Owner and Contactor identified on tire cover page, “ "" j 

including all Contract Documents and all changes made to the agreement and the Contract Documents.. 


AIA Document A312™ - 2010 Payment Bond, The American. Institute of Architects. All rights reserved. WASHING: This AIA' Document is 
protected by u.s. Copyright haw and International Treaties. Unauthorized reproduction or distribution of this AIA" Document/ or any 
portion of it, may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. 
This draft was produced by AIA software at 12:40:33 on 11/06/20IS under Order No,0239SB620BJL which expires on 07/14/2016, and is not for 
resale. 

User Notes: (1630695778) 
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§ 16.4 Owner Default. Failure of the Owner, which has not been remedied or waived, to pay the Contractor as 
required under the Construction Contract or to perform and complete or comply with the other material terms of the 
Construction Contract. 


§ 16.5 Contract Documents. All the documents that comprise the agreement between the Owner and Contractor. 


§ 17 If this Bond is issued for an agreement between a Contractor and subcontractor, the term Contractor in this 
Bond shall be deemed to be Subcontractor and the term Owner shall be deemed to be Contractor. 

i 

§ 18 Modifications to this bond are as follows: 


«—»As used in 8 16.2, the phrase “to furnish labor, materials or equipment for use in the performance of the 


Construction Contract ’’ includes the entire scope of.the term “improve” as defined in S.C. Code 8 26-6-10(2), which- 


term “means and includes any design or other professional or skilled services furnished by. architects, engineers. 


land surveyors, and landscape architects.” 


(Space is provided below for additional signatures of added parties, other than those appearing on the cover'page.) 


CONTRACTOR AS PRINCIPAL 


SURETY 



Company: 

(Corporate Seal) 

Company: 

(Corporate Seal) 

Signature: 


Signature: 

• . ] 


Name and Title: « »« » 


Name and Title: « »« » 



Address: « » 


Address: « » 





I 



AIA Document A312™ 1 - 2010 Payment Bond. The American Institute of Architects. All rights reserved. WARNING; This AIA’ Document is 
protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this axa* Document, or any 
portion of it, may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. 
This draft was produced by AIA software at 12;40;33 on 11/06/2015 under Order No. 0239586208_1 which expires on. 07/14/2016, and is not for 
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Sheri L. Wainscott 

From: 

Sent: 

To: 

Subject: 


Nancy Zablud <NZablud@sfla.biz> 

Tuesday, November 24, 2015 12:09 PM 
Keith R. Powell 

Executed Horry County Contracts A141, Exhibit A and Exhibit B 


Follow Up Flag: 
Flag Status: 


Follow up 
Flagged 


Hi Keith, 

When you have a moment, could you please forward the executed copy of the entire contract with Exhibit A and B. This 
will allow me to continue with the A143 and C441 to ensure I have all the final language. 

Thanks so much. 



a n c h f t £ c f» 


Nancy Zablud, CPA CGMA MBA 

Controller 

Capita! Bank Plaza 

333 Fayetteville Street, Suite 225 

Raleigh, NC 27601 

Main: 919-573-6350 

Cell: 919-818-2879 ' - 

Fax:919-573-6355 

nzablud@sfla.biz 

www.sfla.biz 


From: Robbie Ferris 

Sent: Tuesday, November 17, 2015 9:56 AM 

To: Nancy Zablud; Mike Wawrzyniak; Kenneth 1. Peeples; Aaron Thomas; Mike Richter 
Subject: Fwd: Hcs 

Guys, 

See attached exhibit B in the email from Keith Powell. 

Robbie 

Sent from my iPhone 
Begin forwarded message: 

From: "Keith R. Powell" <k powell@childs-halligan.net > 

Date: November 17, 2015 at 9:47:32 AM EST 

To; "Robbie Ferris (RFerris@sfla.biz) " < RFerris@,sfla.biz >, Mark Wolfe 
<MWolfe002@horrycountvschools.net> , "Ara Heinz fAHemz@,horrycountyschools .net) " 
< AHeinz@,horrvcountyschools.net >, John Gardner < JGardner@hoiTvcountyschools.net >. 
Kenneth Generette <KGenerette@horrycountvschools.net >, " rmaxev@horrycountvschools.net " 
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< rmaxey@horrvcoimtyschools.net > 

Cc: "William F. Halligan" < bhalligan@childs-halligan.net > 

Subject: RE: Hcs 

Robbie & HCS folks: 

Ex B updated draft attached for review & comment. Waiting on HCS comments on 141 and Ex 
A. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 

NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable 
and protected by attorney-client privilege. If you have received this e-mail in error, this does not 
constitute permission to examine, copy or distribute the accompanying material. If you receive 
this message in error, please notify us by telephone as listed above immediately. 


On Nov 17, 2015, at 7:43 AM, Robbie Ferris < RFerris@sfla,biz> wrote: 


Keith 

Can you send the latest version of the contract for review 
Robbie 


Sent from my iPhone 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Cc: 

Subject: 

Follow Up Flag: Follow up 

Flag Status: Flagged 

Categories: Red Category 


Clark, Brad <Brad.Clark@BBandT.com> 
Tuesday, November 24, 2015 5:05 PM 
Robbie Ferris 
Keith R. Powell 

RE: HCS | Exhibit B - Builder's Risk Coverage 


Robbie, 

I'm available Tuesday and Friday next week to meet with HCS staff to review insurance options. 

Thanks, 

Brad Clark, CIC 
Vice President 
BB&T Insurance Services 
4309 Emperor Blvd., Suite 300 
Durham, NC 27703 
919.281.4545 Direct 
678.612.7403 Cell 
brad. clark(S) bbandt.com 
mailcode: 120-80-01-15 


From: Robbie Ferris [mailto:RFerris@sfla.biz] 

Sent: November 24, 2015 4:49 PM 
To: Clark, Brad 
Cc: Keith R. Powell 

Subject: Re: FICS | Exhibit B Builder's Risk Coverage 
Brad 

Would it make sense for you to meet with Hcs staff About insurance options next week Say wednsday 


Sent from my iPhone 

On Nov 24, 2015, at 2:03 PM, Clark, Brad < Brad.Clark@BBandT.com> wrote: 

Keith, 

I have received two quotes for Builder's Risk coverage from Zurich and AmRisc, and I should receive a 
third quote today from ACE, I will provide you with a spreadsheet comparing the three options and 
allow for HCS to compare the coverage to the coverage available through the IRF. I can also provide 
sample coverage forms. 
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A large factor in determining the cost of the Builder's Risk insurance is the # of months that coverage 
will be needed. Do you know if HCS will want Builder's Risk coverage in force immediately or would 
like to wait until vertical construction/subsurface work to accommodate vertical construction begins? 

After review of the IRF coverage form, causes of loss form, and the flood and earthquake endorsements, 
! still have the same concerns as outlined in our original correspondence for protection of the Design- 
Builder. 


@ Damage to the project by a subcontractor would be covered by the IRF's Builder's Risk policy; 
however, the Builder's Risk insurer may look to 3 rd party coverage to pay the claim which could 
lead to a delay on the project. We recommend providing the Design-Builder and subcontractors 
with a waiver of subrogation on the Builder's Risk policy as all covered claims will be First Party 
claims and should be settled much more swiftly. 

• Materials at temporary storage facilities are not covered on the IRF policy. 

• Materials must be within 100 feet of the described premises to be covered. 

• Since the Design-Builder and subcontractors of all tier will not be Named Insured's on the IRF's 
policy, the word "you" and "your" as used in the policy only refer to HCS as a Named Insured. 

o Covered Property is defined in l.b.(2) as "your building material and supplies used for 
construction". If HCS has not paid Firstfloor/their subcontractors for materials located at 
the site, it can be argued that those materials are considered Property of Others, 
o There is coverage limitation of $2,500 of Property of Others 

• Delay is not covered on the IRF policy. If a covered cause of loss on the Builder's Risk policy 
damages one or more schools, would HCS want insurance proceeds to pay for the extra expense 
to accommodate those students that were to occupy these schools? 

. • The endorsements that you provided indicate that coverage will extend for Flood and Quake. 

• Can you please confirm that the deductibles for Wind, Flood, and Quake will be $1,000 as 
outlined in the coverage overview? 

Thank you, 

Brad Clark, CIC 
Vice President 
BB&T Insurance Services 
4309 Emperor Blvd., Suite 300 
Durham, NC 27703 
919.281.4545 Direct 
678,612.7403 Cell 
brad.clark(5) bbandt.com 
mailcode: 120-80-01-15 


From: Keith R. Powell rmailto:kpowell(a)childs-halliqan.net1 
Sent: November 18, 2015 2:20 PM 
To: Clark, Brad; Robbie Ferris fRFerristaisfla.biz j 
Subject: RE: HCS | Exhibit B 

I'm talking to them about a lot of last minute edits this afternoon and will include the builder-provided 
BR policy as a topic on the list. The terms provide for FFEP to place coverages after execution so we 
have a few days, although of course next week is truncated for business purposes. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
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(803) 254-4035 


NOTICE: This e-maii may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If 
you have received this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you 
receive this message in error, please notify us by telephone as listed above immediately. 


From: Clark, Brad 1~mailto:Brad.Clark@BBandT.coml 
Sent: Wednesday, November 18, 2015 2:17 PM 
To: Keith R. Powell; Robbie Ferris fRFerris@sfla.biz ') 

Subject: RE: HCS j Exhibit B 

Thank you Keith. 

I will review the coverage and inform Robbie / Firstfloor Energy Positive LLC ("FFEP") of any concerns. 

If you would like, I will pursue a Builder's Risk coverage option in the voluntary marketplace that will list 
HCS, FFEP, and subcontractors as named insureds. HCS can compare this to the premium and.coverage 
available through the IRF. 

Do you know what wind/named storm deductible the IRF uses? 

Thanks, 

Brad Clark, C1C 
Vice President 
BB&T Insurance Services 
4309 Emperor Blvd., Suite 300 
Durham, NC 27703 
919.281.4545 Direct 
678.612.7403 Cell 
brad.clark(a) bbandt.com 
mailcode: 120-80-01-15 


From: Keith R. Powell f mailto:kpowell@childs-halliqan.netl 

Sent: November 18, 2015 12:56 PM 

To: Clark, Brad; Robbie Ferris fRFerris@sfla.biz ') 

Subject: FW: HCS | Exhibit B 
Importance: High 


Attached info for your use. 


Keith R. Poweil 
Childs & Halligan, P.A. 
Columbia, South Carolina 
www.ohilds-haliigan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If 
you have received this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you 
receive this message in error, please notify us by telephone as listed above immediately. 


From: Ara Heinz fmailto:AHeinz@horrvcountvschools.netl 
Sent; Wednesday, November 18, 2015 12:40 PM 
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To: Keith R. Powell 
Subject: RE: HCS | Exhibit B 

Mr. Powelh 

Sorry for the delay. In a mtg this morning and dr's appt right after. Let me know if you need anything 
else. 

Regards, 

A ray 


Ara Heinz | Procurement Services | ®p: S43/488-6930 
Horry County Schools | 335 Four Mile Rd. | Conway, SC 29526 
Websit.e: Procurement.ho rryc ount vschools.net 

t Cs .>-*ty $OXX& 


From: Keith R. Powell fmaiito:kpowell(5)childs-halligan.neti 
Sent: Tuesday, November 17, 2015 6:39 PM 
To: Ara Heinz 

Subject: Fwd: HCS | Exhibit B 

Ara - can you get your irf policy to me? I know you sent two excerpts in the summer but the 
insurance agent for ffep needs to see it all. Thanks. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable 
and protected by attorney-client privilege. If you have received this e-mail in error, this does not 
constitute permission to examine, copy or distribute the accompanying material. If you receive 
this message in error, please notify us by telephone as listed above immediately. 

Begin forwarded message: 

From: "Clark, Brad" < Brad.Clark@BBandT.com > 

Date: November 17, 2015 at 5:30:59 PM EST 

To: "Keith R. Powell" < kpowel'l@chiids-halIigan.net> ., Robbie Ferris 

<RF erris@,sfla.biz> 

Subject: RE: HCS | Exhibit B 

Keith, 

Can you please send me the Causes of Loss Form referenced in the Builders Risk 
Coverage Form and all applicable endorsements/exclusions? I would like to review the 
excluded perils as the policy wording in the attachments you send provides very limited 
coverage for the exposure. 
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Thank you, 


Brad Clark, CIC 
Vice President 
BB&T Insurance Services 
4309 Emperor Blvd., Suite 300 
Durham, NC 27703 
919.281.4545 Direct 
678.612.7403 Cell 
brad,clark(5)bbandt.com 
mailcode: 120-80-01-15 


From: Keith R. Powell rmailto:kooweli(a>childs-halliqan.netl 

Sent: November 17, 2015 1:22 PM 

To: Robbie Ferris 

Cc: Clark, Brad 

Subject: RE: HCS | Exhibit B 

Here are the forms. The BR policy talks about "your" property, but the IRF won't let HCS 
name a nongovernment entity as an insured or loss payee. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by 
attorney-client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy 
or distribute the accompanying material. If you receive this message in error, please notify us by telephone as listed 
above immediately. 


From: Robbie Ferris rmailtoiRFerrisgisfla.bizl 
Sent: Tuesday, November 17, 2015 12:22 PM 
To: Keith R. Powell 

Cc: Clark, Brad fBrad.ClarkfSiBBandT.com') 
Subject: FW: HCS | Exhibit B 


Keith, 

Apparently our insurance company sent me an email about this a few days ago 
that I never sent you. Sorry!! 

Feel free to call Brad directly to discuss his concerns. 

Robbie 


Robbie/Mike, 

After reviewing this updated draft, I still see the same potential problem areas as 
previously outlined. There are some significant gaps in the protection of First Floor and 
subcontractors with the language used for Builder's Risk coverage, specifically: 

• Design-Builder and subcontractors of all tiers should have insured status on the 
Builder's Risk policy in order to ensure your interests are protected. 
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• HCS should agree to waive subrogation against First Floor and subcontractors 
of all tiers for losses covered by the Builder's Risk policy. This waiver will prevent 
HCS' insurer from seeking subrogation against First Floor's or a subcontractor's 
GL coverage if a contractor caused damage to the project. 

• The contract states that HCS has the responsibility to pay losses not covered by 
deductibles, but the contract does not state anything regarding excluded perils, 
inadequate limits, or property not covered. These can all be significant 
exposures. 

• Other areas as outlined in the attached "Builder's Risk Considerations". 

Additional insured status is still referenced for Pollution Liability coverage even though 
that coverage is not required by HCS, I recommend striking this language since First 
Floor is not required to carry Pollution Liability by HCS. As discussed previously, BB&T 
still recommends that you purchase Pollution Liability coverage to protect First Floor. 

Thanks, 

Brad Clark, CIC 
Vice President 
BB&T Insurance Services 
4309 Emperor Blvd., Suite 300 
Durham, NC 27703 
919.281.4545 Direct 
678.612.7403 Cell 
brad.clarkfSbbandt.com 
mailcode: 120-80-01-15 

From: Peeples, Kenneth 
Sent: November 17, 2015 10:30 AM 
To: Blanchard, Kathy; Clark, Brad 
Subject: Fwd: Hcs 


Ken Peeples 
919-281-4510 office 
919-215-9779 cell 
Via iPhone 


Begin forwarded message: 

From: Robbie Ferris <RFerris@sfla.biz> 

Date: November 17, 2015 at 9:55:52 AMEST 
To: Nancy Zablud <NZablud@,sfla.bi 2 > , Mike Wawrzyniak 
<mwawrzynialc@sfla.bi 2 >, "Kenneth J. Peeples" 
<kpeeples@,bbandt.com> , Aaron Thomas 
<athomas@,metconus.com >, Mike Richter 
<mrichter@taloving. com> 

Subject: Fwd: Hcs 
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Guys, 

See attached exhibit B in the email from Keith Powell. 
Robbie 

Sent from my iPhone 

Begin forwarded message: 

From: "Keith R. Powell" < kpowell@childs- 
halligan,net> 

Date: November 17, 2015 at 9:47:32 AM EST 
To: "Robbie Ferris ('RFerris@sfla.bizy 1 
< RFerris@,sfla.biz> , Mark Wolfe 
< MWolfe002@horrycountvschools.net >, "Ara 
Heinz (AHeinz@horrycountvschools.nety 1 
< AHemz@horrycountvschools .net >, John Gardner 
< JGardner@horrvcountyschools.net> , Kenneth 
Generette < KGenerette@honTcountyschools.net >, 
" rmaxev@horrycountvschools.net " 
<rmaxey@horrvcountyschools.net> 

Cc: "William F. Halligan" < bhalligan@,childs~ 
halligan.net> 

Subject: RE: Hcs 

Robbie & HCS folks: 

Ex B updated draft attached for review & 
comment. Waiting on HCS comments on 141 and 
Ex A. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 

NOTICE: This e-mail may contain information that 
is personal and confidential, non-disclosable and 
protected by attorney-client privilege. If you have 
received this e-mail in error, this does not constitute 
permission to examine, copy or distribute the 
accompanying material. If you receive this message 
in error, please notify us by telephone as listed 
above immediately. 

On Nov 17, 2015, at 7:43 AM, Robbie Ferris 
< RFerris@sfla.biz> wrote: 


Keith 

Can you send the latest version of 
the contract for review 
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Robbie 


Sent from my iPhone 


The information in this transmission may contain propr ietary and non-public 
information of BB&T or its affiliates and may he subject to protection under the 
law, The message is intended for the sole use of the individual or entity to which it 
is addressed. If you are not the intended recipient, you. are notified that any use, 
distribution or copying of the message is strictly prohibited. If you received this 
message in error, please, delete the material from your system without reading the 
content and notify the sender immediately of the, inadvertent transmission. 

<Builders Risk Considerations.pdf> 
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